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GOIfSENSUS AI® C0^3FLIC^ViN GRIMIML JUSTICE iUDMINIsaBATIONs 
SOME PROBLEMS IN DECISION-MAKING ^ 

: • ^ . By ■; 

S, Vcnugopal Ra.o 

• 1. introduction 

Th( simplest definition of crime is ’an act 
^ by law’ • The term covers the ■vs^iSt range of acts 

of varying degrees of seriousness and social impact which 
arc deemed to be injurious to society regardless of the 
manner in which they are perceived and acted upon. It 

individual and collective devianoo from formalized 
' norms of society at a particular point, of its-- evolution with 
accent on state intervention. 

There arc genuine difficulties in redonciling 
the abstract principles of /justice with practical aspects ' 
of administering it . A concrete view ::of the- purposecof ./■ 
adrainistrrtion of criminal justice may be taken as maintenance 
of h-rmonious relations in society. In perspective, it 
amounts to regulation of the conduct of the members of 
socie,ty in accordance with a set of ground rules whose 
. transgressions are sought to be prevented and controlled 
. through decisions, at different stages of the criminal 
i*- ::V A ■^^:-<-;d:::|ulticar;prdcesssp 


feature of all societies both primitive and evolved* -.-It* s 
rationale is rooted in implicit acceptance of the principle 
that socialised human beings behave in §uch manner that 
the attainment of social objectives is maximised and the 
non-harmopious or anti- social behaviouJ can be minimised 
through the exercise of coercive power of the state. Since 
the state’ s intervention is an integral feature of the 
system, it has to be ensured tha t coercian is neither 
arbitrary nor unbridled. The multifaceted social concern 
(both for maximum harmonious behaviour and minimum anti- social 
behaviour) is the prime determinant of the quality of 
criminal justice. •• 

. The three major components of the criminal justice 

system are the police, the judiciary and the correctional 
seryices. The fold of the- police has been spelt out as 
mai-ntenance or order and pr'eveh'tion and detection of crime. 

The f ole of the judiciary is peroreived as adjudication, 
and interpretation of law. 

the correctional institutions is 
security control of those who are entrusted to them in tlte 
final stages of the; criminal justice process. The specific 
goals of the components are, however, directed towards the 
harmonious functioning of th^ society which constitutes the 
primary goal of the total system. 



For long, the su'b-systems functioned In isolation 
with understandable emphasis on their tasks and functions , 
which were often confused with organizational goals. There 
was little interaction among them except to tfcee extent that 
their functions brought them into contact with each other 
at a particular stage of the criminal process. It is' only 
recently that the need for greater harmony in the operations 
of the components' is being, felt and articulated. 'The 
decisions taken at different stages may be conflicting and 
contradictory 5 and the strategies may be divergent and even 
subject to critical scrutiny by other components? but they 
do form part of the total process, it is the inadequate 
appreciation of the uitimate objective of the total system 
which Jbas contributed to many distortions in the overall 
performance: of the>syst6iii. ; h •.. . ^ 

It can be argued that, ai’^^ough the different compo 
nents of the criminal jus^^t^^^^ arc- expected to' strive 

towards a. common goal, their relationship is amorphous 
because they are structurally independent. They may 
share viigucly the broad objectives of crime contprol, but 
each component has its own priorities, values, standards 
of evaluation, methods and skills. In consequence, tiie 
system in its operation generates conflicts at ideological 
and operational levels. The ideological., conf He ts arise 
from the manner in which each of the components perceives 
itself and accepts the value gamut :of the total 



system. Operational conflicts emerge from the fact each 
component tries to maintain its unique position and 
identity in the system. 

The object of the present paper is to identify 
the areas and sources of conflict in the existing system 
of administration of criminal justice and examine the need, 
desirability and strategies of conflict minimisation -vdth 
a view to achieving a higher degree of harmony with the 
total system’s primary goals. 

II* INTER » COMPONENT CONFLICTS. 

(1) Police and Judiciary: 

Order maintenance and pcevention and investi- 
gation of crime by the police are. subject to constant 
scrutiny of the judiciary as they have to be performed 
within the confines of law. In societies where the degree 
of social homogeneity is pronounced, ’order’ functions do 
not pose serious problems, but in a pluralistic society in 
which fragmented groups are in a state of constant struggle, 
police intervention is frequent. Politicization of inter- 
group conflicts tends to make the police partisan and results 
in over-reaction. Decisions,. at this stage are taken undesl 
pressures which are not visible to the judicial system 
and leads to a polarity of attitudes. 


There is further intensification of conflict 
between the two systems in the investigation of 
governed ritidiy by rules of procedure which are justiceable 
at every stage. A number of examples can be cited. Thc- 
pollce oppose bail while the courts tend to take a liberafl 
stance in this regard. The police attitude is determined 
by the fear that once an offender is released on bail, he 
may commit more offences or exert infuence - coercive or 
persusive - to undermine their efforts aimed at sue cess ful 
prosecution. The judicial attitude, on the other hand, 
assumes the innocence of the accused till he is proved guilty 
and underlines the need for protecting his interests. Similar 
points of conflict emerge in the matter of custody and 
interrogation of offenders, collection and recording of 
evidence, and other investigative processes. In the 
adversarial system of adjudication, the law enforcement 
agency which is really an integral part of - the justicov 
ensuring system is redTuced to tic position of an interested 
contestant in the ’dispute* . It is a situation in which 
inter-system conflict is inescapable due to the element of 
distrust a consetuence of inadequate appreciation of roles. 
The foct'thpt this mutual ‘distrust’ is institutionaldsbll;:^:^ 
in legal procedure does pot in any way reduce the potential 
for conflict. Thus, there is very little Sif the ’’shared • ■ 
objectives” between the two components, in example of 



institutiorii- stigmatization is in admissibility of statements 
mstde before police officers in the course of investigation 
which forces them to resort to subtle circumventions which 
create further points of conflict between them and the 
judges. ¥e have thus an inherent conflict between two sub- 
systtos as they function with mutual distrust though they 
subscribe to the same goal. 

Conflict Between the police and the judiciary 
depencis largely on thv nature of role perception and the 
model adopted for role performance. While, the overall 
6b jeetivd of the criminal justice system remains unquestioned, 
much depends upon each sub-sy§tem’ s perception, of its role 
and of other complementary components and the emphasis it ■' 
places on its operational strategies for tie fulfillment of its 
perceived role . Herbert Pachtr makes a subtle distinction 
between the ’ crime control* and ‘due process models'. The 
value syitem of the police tends to be dominated by the 
crime control model by virtue of the presairc and compulsions 
on the system and is beased on a strong belief that repression 
of criminal conduot is by far the most important function of 
the criminal justice system, It*s index of public 
acceptability is professional efficiency which is defined and 
determined by the success of their efforts' reflected in 
convictions in courts. The courts, on the other hand, lay 
greater emphasis on ‘due process' ie. scrupulous adherance 


- 7 - 


to the letter of law and perfection in adherence to legal 
procedure. This is in fact the reflection of the 'social 
concern’ for th^.. individual as against the concern articulated 
by the- police for society in general. Th-: police look towards 
the vindication of their role through court convictions 5 
and v/hen they arc not forth- coming to the extent which 
reinforce their self-image, there is fmstration evcintually 
leading to deviation from proclaimed procedural norms and 
conflict with judicial components. Although the primary 
goals of the judiciary and the police are convergent, conflict 

emerges fro®- ^ they adopt in their functioning, 

(ii) Police and Qrr rections ;- Ihe practfoners in correctional 
administration complain that their efforts at reformation of 
criminals which constitute a major plank of crime prevention 
are frustrated by the punitive policies of the police which 
are repressivee in nature. Thd criti cism is not without some : 
substance. For instance, when offenders are released on 
probation, the decision is taken in the belief that the 
offender lill have an opportunity to lead e- normal life 
without the stigma of puni she cart and that'the probation 
machinery will help him to solve his inner crises. 
practice, however, this does not happen due to a variety of 
reasons among which are the inadequacy of the probation 
machinery itself, lock of receptivity of the offender, envircaa- 
mental pressures and societal apathy. Over-riding them is the 



persistGnt who hove no folth in 

correction'll ideologS? which they consider as * sof t justice’. 
Here is e clcT-cut conflict sitiirtion involving the 
probation system and the police arising from their divergent 
ideological perceptions, 

Conflicts arise also from h'^sty legislation which 
does not provide the resources for pursuing the correctional 
ideology. The enforcement of children’s Icows is a case in 
poin;^, Tfllhen l.'^ws are mr.de without adequate preparation, the- 
scrvicf s function without institutional support which results 
either in gross violrtionsi of the spirit of l^ws or total 
Ifck of froith in them. Hiis has bet.n the experience over the 
lest Wo, decades in the field of juvenile delinquency and 
can: be Identified as an important factor in the generation and 
sustenance of conflict between the two sub-system, 

iriy number of similar si tuational conf li cts can’ be 
cited, but it is important to note that they emerge from 
divergent perceptions, iMua correctional administrators 
bemoan the lack of appropriate orientation among the police 
and the latter decry the latter’s lack of cognition of ths* 
reality, they are looking at the same problem from diffrmet 
angles without attempting to establish a comtnon level of 
underst-nding, 

(ill) The Judiciary and the Penal System s- Once a judicial 



dt.Gision is mrde , it is ??sgufaed that the dicision is in 
consQnr-BCt with tht prlmrry gord of the criininrl justice 
system end has b^en mrde in fiill passess-ion of all infor- 
mation reltvrnt -to the decision. But in actual practice, it 
i^ not so. The judicial decision is often based on assumptions 
and anti cip-tions of fulfilment of a well-thought out 
sentencing policy. Quite oft^aUj the sentence represents' 
merely r pious wish unrvlr>ted to the realities of the y 

situation, Ihe penal system, with its inherent inadequacies 
and structural dcfiiciencies, may not be performing the task 
implicit in the svntence to the extent and the level ahtioi-. 
p " t f d , In such ci r cums tance s th e d e ci si on would be coim t e r 
productive. ■ Even in societies where support for correctional 
idfeoi^ogy is strong, the results do not appear to be 
satisfactory. In the American Context, a prisoner is reported 
to have expressed s ''Few people inside tiie walls take 
seriously the notion of rehabilitation 5 for most, prison is 
to punish," restrain, scare. Most other efforts are distent 
ideals, nice to talk about and consider, but not to effect”. 
The Chairman of the US Board of parole has saids ’’Research 
has so far shown that present treatment programmes are 
singularly unsuccessful iri bringing about the rehabilitation 
of any ont ”. The above assessment projucts the gap between 
s'entencing decisions and their implementation and turns the 
fpeus on a major area' -of conflict between the judiciary and 
the correctional services. When the goals of one sub- 



system arc- pit eii'ud liigh and the performance of another is 
grotesquely Ms-matched there is hound to be a strong sense 
of alienation between the components. 

At times, the decisions taken in correctional: 
institutions may be at variance with judicial dccisionsB since 
the nature of treatment which the offender receives :is.iKot 
within the purview of the sentencing judge. If a.5pn^9^ 

Board decides on th:' basis of its own knowledge of ther 
prisoner to rtlcase him prematurely, the decision may be 
contrary to what was originally stipulated. The decision is 
in pursuance of the discretionary poorer of the penal 
authorities who may act independently and even in contradiction 
to the judicial decision. 

Ill* I ntra- systm goifli cts 

Not Oilly there are conflicts between the sub- 
systems but there are conflicts within each sub- system. 

They usually manifest as divergent approaches and attitudes 
but do have considerable impact on decision-making. Ihc 
lack of cohesion in sentencing is a case in point. : 
Differences in sentencing policies may emerge from 
operational pressures *- lack of information for which the 
judiciary has to depend upon the other components, but part 
of it can also be ascribed to the broader influences of the 
community. Decisions are inadvertantly Influenced by 


- 11 - 

publie perception, as vjell as the socio-cultural background 
of ludges and magistrates. The trend is not confined to the 
judicial system only . In the- police, there Is much conflict 
regarding the laws which it should enforce and the manner 
of their enforcement. Presently, a controversy is raging 
among police officers regarding the enforcement of ’ 
legisl-'^tion’ . This internal conflict is bound to be 
rrfl- cted in the enforcement of certain laws which may be 
considered vital in the socio-economic context. Similar 
Internalized conflicts emerge from the ' self-image of 
practioners and their attitudes towards certain sections 
whom they consider as *weak* or those' whom they pcrccivc- 
as potential challengers to their authority. The hierarchical 
structure of the sub-systems - particularly the police ^nd 
prison services - contributes to conflict generation at 
different levels due to differential perceptions. 

The concept of judicial independence is intrinsic to 
the system of criminal justice administration. It is apart ■ 
of the judicial tradition that no external influence is. 
brought to bear upon decisions. If this immunity, hov/ever, : 
thrusts the courts into total isolation and makes them 
impervious to the demands of social justice, the system may 
become machanical and lose its social significance. It is 
said that the judge’s role is 'limited in direct intervention’ 
and he acts more as a referee-overseeing the game between 



opposing pnrtiGs . The arginaent loses its validity in. the 
area of crirninal justice, uhere a criminal accusation cannot 
be viewed in the light of a ‘game’ but represents a confron- 
tation between the- individual and ithe state wherein criminal 
law assumes the mantle of protection of society. Viewed 
from this angle, judges cannot be insensitive to tie social 
imperatives of the criminal policy. 

Much of this conflict is visible in the' area of 
intf rpret- tion, and raises some fundamental issues relating 
to the role of the judiciary. /Mr, Justice Krishana Iyer 
listed the infirmities of the esd sting court system, ds 
insufficient institutional commitment -to social justice 
and' reluctance to expt.rimcnt with more serviceable models 
of justicing. ‘»The socio-economic milieu of the court 

system is unfriendly to the poverty sector it would 

be tragic if the. law were so petrified as to the unable to 
respond to the- unending challenge of evolutionary or 
revolutionary changes in society”. On the other hand, there 
is an opposite view expressed by Mr. Justied Khannas "The 
task of the courts is to interpret the laws and adjudicate . 
about their validity. li^y . neither approve nor disapprove 
legislative policy. If an indcp'mdent judiciary were to take 
over the role of a crus^deer in thc; struggle and strife of 
socio-economic changes, it will cease to be.' independent” . 
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IV. DISGRECTOH i- 

An important sourco of conflict in criminal justice 
administration can be traced to the use of discretion in 
deci si on- making at various stages of the process. It may be 
formal in the sense that it is authorized in the due process 
of law and vested in certain authorities or informal and 
prohibited. Since the penal process is related closely to 
the behavioural p-^tterns of a vast mass of people in widely 
divergent situations, the exercise of discretion (formal or 
informal) becomes an integrallpart of the system. If this 
marginai relaxation is not available to administrators 
and judges in decision-making, the entire system of criminal, 
justice is bound to break down. Denial of discretion 
generates conflict because it can be questioned when 
exercised under pressure. Much of the intra.- system conflicts 
are the results of exercise of discretion where it is not 
formally vested in the authorities hut which is perceived as 
necessary and humane. The point has been well made by 
Daviss "No legal system in the world history has been without 
significant discretionary power. None can be. Discretion 
is indispensable for individualized justice, for creative..., 
justice.... The proper goal is to eliminate unnecessary 
:discretibnary‘ power* * . 

AN^ M ' ^ -1 i;:V. : -I 

Another important area of conflict in criminal 



Justice a'iministra.tion relates to protection of human 
rights. In dfemocrocy, the rule of law is paramount, but 
democracy does not deny the principle of authority or 
effective c.nforceracnt of laws it makes. Ihis raises the 
question of rights of individuals when brought in confron- 
tation vdth the system.- In our system of administration of 
criminal justice, protection of rights is intimately linked 
to the adversarial system derived from the Jhglo-Saxon law. 

It has been noticed that in such a system, the procedural 
aspects of 1;3W will receive greeter j-ttehtion which in turn 
generate inter- compon>:nt conflicts and lack of commitment to 
const nsual goals of the system. In a recent study, Bailey 
pointed out that inquisotorlal.. criminal justice traditions 
will heye greeter harmony among the sub-systems than in 
societies with adverssrial traditions. In the Indian 
context, this assessment is gradually gaining acceptance^ as 
vd-tnessed in the procedural changes made in respect nf 
sbcio-economic; offences and suggested for other offenees 
(like- rape) which are perceived- as suffieiently serious 
to warrant change.' Ihe contemporaig.^ perplexities in criminal 
justice cannot be isolated from human- rights in other 
spheres xirhich determine the quality of life in a society. 

VI . SOCIETY im CRIMIM/:L JUSTICE i-- 


The crux of the problem of lack of identity of purpose 
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among the components of the criininal justice sy stem ^ 
lies in thr fundamental ambivalence of society its^Slf ^ ‘ , 

towards criminal behaviour. There are deep difference among 
the public regarding the nature of crime and the measures that 
should be taken to control it. On one side, there is fear 
psychosis of crime and an impatience with the functioning 
of the system, v/hich is judged by the results of its impact. 

On the other hand, there is a commitment to liberal doctrines 
of justice and a movement for humanization of the entire 
criminal process. These conflicting attitudes are ineyitably 
reflected in the functioning of the system and d;eci si on- 
making at various levels. The models that are adopted in 

role performance are altered or modified arbitrarily and this 
leads to inconsistencies in the system. At times (as some 
recent instanct,s have shown) public pressures are bu3.lt up to 
force a change in thi. decisions even at the highest level. 

The point at is-'Ue is not whether such developments are 
desirable or not, but to highlight that criminal justice 
adn'iinistration can no longer function in a vacuum. The 
system has to be cognizant of public perceptions and social 
compulsions and be prepared for meaningful adjustments and 
innovations which can help in conflict resolution. If it 
means, changes in law and legal procedures as well as changes 
in the oi^anizationel structure of the components, there 
;s§ould;;2npt{;^:':bitniiybhesi:t.ati • =ecGienttn^^^ 

:;Sem:ehlp;:it:;fpi|:ton;;^tthe::::gl±mmeringS'^:':pt!;i^ 
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VII, ISSUES s- 

The guiv-ral implications of conflict arc dis- 
:pgreemcnt and hostility, but conflict is not without positive 
dimensions. In the crirainal justice system, conflict at 
various levels among individual's and groups is inevitable 
because of individual perceptions, subcultural traits and 
group attitudes. Indeed, conflict is a necessaiy adjunct of 
such a system be cause without it, the entire system is 
likely to lose its innovative potential, creativity' and capacity 
for challenging the esdsting norms and practices which are 
.accepted unqufcHtionihgly through sheer inertia of conservatism 
and dogmatism; which ere reinforcf-d through submission. 

Conflict is ntvcessary to enable the components in the system 
not only to re-examine their goals but also the means of 
attaing them. 

Qn the other hand, when conflicts are generated 
and accentuated by social distance, sterootyped images and 
inter-group hostility, serious distortions in the performance 
of the entire system arc likely to emerge. In a system 
committed to a common social goal, the orientation has to be 
cooperative and not competitive. It was found on the basis 



of a study of 


int., rgroup. ..■clations in a system: 

"To tlr.o extent that the results ha’ve any 
generality,'' greater group or organizational 
ability raay be expected when the members or 
subunits are cooperative rather than compe- 
titive in their inter-relrtionships. The 
communication of ideas, coordination of efforts, 
friendliness and pride in one’s gnoup which are 
basic to group harmony .and effectiveness appear 
to be disrupted when members ( subunits) see 
themselves to be competing for mutually exclusive 
goals".: 


Although this paper has cited a few area.s of 
inter-component conflict as typical examples, the list is 
not exhaustive. The purpose of the present ei^ercise is to 
identify the wider areas of conflict associated with 
various stages of criminal justice process' and to explore 
w-ys and means of achieving an optimum and acceptable level 
of consensus in relation to the primary goals of the system. 

In seeking conflict resol Lticn, the effo-t nted not be directed 
only towards con flict elimination, but also to ensure that 
conflicts which have a positive dimension and consequently 
necessary for the system are maintained at a, reasonable 
level. Consensus in this context has to he interpreted 
merely as the process of reorientation of the components 
with reference to the primary goals of the total system which 
are perhaps not sufficiently articulated and recognized. 


To sura up: the following issues which emerge 

from the foregoing discussion deserve careful examination:- 

tiS'P:’:t^tSiat5llt-ildentif ieation':: of '.■■the'' 'areas’:^ 

and intra-systom conflicts which have to be 
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2. Devi sing a suitable niachinci^ in the crirninal 
justice system to provide the feedback to 
inerv-jSt mutual undcrsteJiding and help in 
the identification of attitudes which are 
discrepant with the common goals, 

3. Enhancing the. problem- solving skills of the 
sub-systems through organizational restructur- 
ing since conflict generation is also due to 
the structural deflciGncies of the components 
evolved in a particular context 5 and 

4. Elimination of unrealistic constraints in the 
existing criminr;! law and procedure through 
appropriate reform. 
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Scope , 

Th3.s pnper proposes to deal w5:.th judicial discretion 
in the criminal process. While the importance of such 
discreticn recognised, not many attempts 

have 'been made to d ef ine its contours, map out its hound- ries 
and locate its milestones, in the conte3Ct of the Indian 
criminal iust ice system, 

Discretion in the ■ludiGial process i 

Discretion in the judicial process is exercised by 
one or other of the various organis pai^ieipating in t^^^ 
process at several levels. The criminal process is potentially 
enable of invoked once an o . fence is cOmmitted,^^^^^^^^^^^ 
off enGe has been committed, t hat does not necessarlly^^ m^ 
that proceedings against the offender shall be initiated <and 
carried to their logic al, conclusion in every case, DlsGretibn^^^^^ ^ 
which effectively controls the ihitlation or continuation of 
a crimi- al prosecution exists within the legal system, although 
the layman often thinks that the contrary 1st he case. This 
feature of our criminal justice system, though familiar to 
those practising in the criminal courts, is worth academic ,s tudy 
and: -disc ussion,.«^ 

The organs that participate in the criminal justice 

• L> ' . 

system in enforcement of a'validy enacted criminal statute , 

may, for the present purpose, be enumerated as the law 

1, Cf, DaVis - •'Discretion is indispensable for creative 
justice. " . ' , 
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enforcement agen^ as the police) , the government, 

the proseenting establishment and t he law officers, the 
courts and the apparatus of corrections. This paper, after 
briefly "nentioning the-discretloliary foie played by some of 
them, will' concentrate on the discretion exercised by courts. 
Investigation and orosebution . 

When an offence is committed, the police or other 
appropriately law enfbrd ament agency is ordinarily expected^^^^^^^^^^^^^^^^^^^^ 
to take steps towards investigation of the offence but the 
enforcement process may be snapped if the law gives a discretion 
not to proceed ^further. Such a discretion exists, for example, 
where there • are statutory provisions for the compounding of 
offences at the level of the law enforcement agency « a term 
which should be taken as covering not merely the police but 
also specialised agencies concerned with the enforcement of 
■the'^law,;!^.^ 

Kext, before instituting a prosecution, the law 

■ ■ ^ 

sometimes requires the s anction of the Government, The most 
familiar; provision is, of course, that in the Code of Criminal 
Procedure which requires the sanction of St. ate. ...Government for 
the prosecution of public servants ..not removable except by 
the Government, 

1, Gf, Note, ’’Prosect uion by attorney General” 35 Modern 

2» GF, Note, ’Sanctions - Constructive use - Decision to 
prosect ure”. 122 New -LaW;; Journal BIT, 
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Taking cognizance 

ilssumlng that the law enforcement agency has 4one all 
that it has to do towards initiating proceedings la the court 
and assuming that no sanction is required or that the required 
sanction has been obtained for the initiation of the prosecutiohj 
the next stage to be c onsidered is that of taking cognizance. 

The pov/er of the court to take cognizance of an offence, 
though it does not amount to a ''discretion” yet pre-supposes 
the exercise of some amount of individual judgment. 

Sentencing and subsequent stages . , 

Of course, discretionary functions of the court aE© not 
confined to the stage of initiation of proceedings! they make 
themselves manifest at several other stages,. art; 
several interlocutory stages calling for the exercise of, 
judicl^ discretion that regulates t he course of the trial 
even the pronouncement of a judgment of conviction does not, 
in modern times, neffessarily mean that there is no scope for 
further discretion. 



Occasionally, the full conclusion of t he criminal trial 
may be interrupted where the power of withdrawal of prosecution 
is exercised in accordance with law. This may also happen where, 
even though there is no technical"i4thdrawal of : the prosecution” 
. by the prosecuting agency, the person aggrieved la allowed to 
coo5)ound the offence with the leave of the court, T he gratis 
of this leave Implies the exercise of discretion as d oes its 
'refusal. ' ’ ■ ' ' , . 
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Coming more particularly to t he role of the judiciary 
in regard to the exercise of discretion, it may be stated 
that s uch discretion exists under our system, first, at the 
stage of taking cognizance of the offence, secondly, at the 
stage of sentencing and thirdly, at the stage of certain 
prosecutions for perifury or offences of the nature of conten|)t 
of court that might have been committed by a pa rty or , a witness. 
At the stage of cognizance of an Blleged offence , the discretion 
rests mainly on an, assessment of the facts| it m^ not be _ 
discretion in the narrower sense^ « iihat is to say, the 
exercise of a choice between two possible alternative courses 
which could be adjppted on undisputed facts. Nevertheless, an 
element of residuary power is vested in the judiciary, , 
in as much as the view which the court takes of the facts might 
fundamentally influence the role of the criminal justice system. 
The system would, remain unlnvoked if the court refuses to t ake 
cognizance. 



Sentencing, in modern times, is a con^iex process, leaving 
a number of choices open to the court, Sven after sentence is 
passed, provisions in the Jail Manual for remission on good 
conduct are operative. Further,- there still remain the 
constitutional and statutory framework concerned w ith t he 



Questions of life and d^ath 

Discretion in regard to sentencing is now a much disciiEsed. 
topic 5 but it still seams t o bear an ennlysis in s ome of its 
aspects. In the first place, there is the d iscretion generally 
available in the shape of a choice be tween sending the convict od 
person to prison and in^josing merely a fine. Here the 
discretion is qualitative| no elaboi-ation is needed to deraonstret 
that the pattern of life and career of the convict may be 
totally ^tered once he is sent to prison. Secondly, there is 
the more important discretion in regard to capital offences 
w here the choice is between life and death. This is 
qualitative d iscreti on of the highest , order. Our legal system, 
recognising the awesome power which the courts possess when - 
convicting a personfor capital offences, has wisely provided . 
f or c onfirmation of the sentence of death by the High Court, - 
and that too by at least two judges. There is also the further 
right to appeal- to the Supreme Court in some capital cases* 

Thirdly, there is, under the penal f rame work, decision 
of the question whether a person shall be sent to prison or 
placed on probation is a matter of the discretion of the court, 
subject to statutory provisions. Here also the passing of one 
or the other of the two possible orders would aff ect t he lif e 
style of the convict for years to come. 

Fourthly, where inprisohment (or fine) is awardable, 
there is the discretion of t he court to specify the period of- 
iu^risonment or the amount of fine to be imposed by the sentence* 
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To some extent, the range of punishment is indirectly regulated 
by pro-vis ions that limit the general powers of the particular 
court in regard to the q uantum of punishment i^/en then, the 
range is fairly wide and t here is no restriction as to the 
quantum of imprisonment or fine that can be ordered by the court 
of session. The more serious the offence, the more wide is ' 
the range of the sentencing discretion of the court, T his is 
particularly so in India where (unlike many f oreign countries) 
there is, in generaly no minimum period of iiig3risonment, the 
cases where the position is t o the contrary being mainly of 
an exceptional Character or gO¥erned by special laws. This- 
is not the place for discussing whether minimum punishment is 
or is not a salutary device, A decision to introduce miriimum 
punishment is generally ta'ken by the legislature on pragmatic 
considerstions, 

law, while requiring that a ■ 
certain species of punishment (usually, imprisonment) shall 
be imposed on conviction for a particular offence, does not 
end the matter there, but also empowers the court to impose 
what could be conveniently called an additional punishment 
(usually fine). Here the discretion might acquire -a triple 
character. Imprisonment is mandatory, but its quantum is not 
(a case of quantitative d iscretion). Whether, in addition, 
fine should be imposed is a matter of discretion (this will 
fee qualitative discretion), Finsii.y, if fine is in^osed, 
the quantum of fine again is a case of quantitative discretion. 



^ v ; / - 7 ' - 

Restitution 

In the imposition of fine, the monetary aspect comes 
in prominance and it is appropriate to refer to another topic 
als.o with monetary s ignificance 5 which concerns not merely 
the accused but also the vict 5:.m, While our law does not, in 
general, provide for compensation of vict3.ms of the crime 
by the State, it does provide for restitution to the victim 
by the offender. The relevant provision in the code of 
Criminal Procedure, though recently clarified and amplified, 
is not new, S»3me such provision has been in existence .for 
about hundred years in; India though resort to it is now 
con^aratively more frequent. It is therefore relevant to the 
subject of the present paper out that the discretion 
here is two-fold-whet her restitution by the offender shall 
be ordered, and if so, what shall be the amount to be paid 
by the •offender by: Way of/ res^ 'In some 'eases 

particularly those, of death caused by homicide or other offence 
the court may have to decide the persons to whom the 
restitution shall be paid. 

Convicts as human beings 

So far, the discussion of the sentencing structure . 
and the discretion conferred by it has te enc onfUhed to a 
discussion of the position in India, If one has a look 
overseas, we find that the number of sentencing alternatives 
open to the court is worth study. Criminological thinking 
in this sphere has taken note of the fact that a courb,- 
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orde3?ing a criminal conviction deals with men, women and 
children in flesh and blood, and not with dumb characters to 
be hrndlsS mechanically. Mq may call it a more sophisticated 
version of the theory of individualisation of punishment, or 
we may call it by any other name 5 but the es sence of the 
matter is that each convicted person is to be treated as an 
entity and not as a botanical specimen to be classified, 
catalogued and consigned accordingly to the appropriate 
pigeon-hole. 

Human approach^ analogy from civil cases 

Itae may find illustrations of this human approach in 
some other situations which present themselves to the court 
in civil matte rs, particularly in family law. To whom, f or 
example, the custody of the child shall be awarded in a 
divorce proceeding? How much time shall the child spend i-ji.th 
each of the parents? ^/^ho will determine their education and 


upbringing and what will be the number and frequency of visits 
of each parfent to the child ? If the child is to be placed 
at school, which school shall it be ? It is obvious that 
the determination of such questions in proceedings under 
family law legislation involves issues not of law or of fact, , 
but what should be really called questions of judicial wisdom . 
Ho amount of learning in law or accuracy in the colleption 
and assessment of factual material would do far arriving at 
a satisfactory decision in such matters. It is this aspect 
which marks out areas of judicial d iscretion from all other 
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arec ?3 falling v/lthin ths functions of the judiciary. The 
judge here does not merely reconstruct the past (as he does 
in recording evidence for aseertainiag facts), nor does he 
conduct research into the law and apply it to the facts. 

These t’wo processes are scientific and intellectual in 
character j while areas of judicial discretion cannot poss:ll3l3^ 
be described as scientific or intellectual. Material gathered 
with the help of scientific knowledge or as a result 
intellectual labours may, no doubt, be usef ul in the exercise 
of the discretion - e^jpert; psyc^atric testimony, for exair^le, 
Where the welfare of the child is t o be adjudgedf but the - ' 
ultimate decision must rest pre-eminently -with the judge, .Long, 
Long ago , Cardozo, speaking of the, judici al process , said • • 
t hat t he process in its ultimat e re ac hes is not discoveryj, 
but creation, flow true this statement is of the judge when^^} ^ 
exercising wise judicial discretion. 

Illustrations from other fields of law 

In otder to emphasise the discretionary role of the 
judge, it would be permissible to d raw illustrations from 
other fields of law, which will illustrate what is often 
pointed out, namely, that the idea that judges represent, 
as it were, the *’blihd-fold figure of justice, brooding over 
a machine" is not accurate, is has been already poiiited 

1, Dias, Jurisprudence (1976), page 293, 


out above, in a vary large number of cases, s ome cboice as 

tr. V'^iixjs is' S-nescapablQ* Holmes referred to this aspect 

■ 2 > ^ ■■ . 

and observed that the very considerations which judges most 
rarely mention, and alv/ays ^^?ith an apology are "the secret 
root from whic h the law draws all the juices of lxfe% 

A learned writer^ on jurisprudence has enumerated the 
principal yardsticks by which conflicting interests are evalued 
by judges* Tentatively, he would list them as national and 
social safetyi sanctity of the personf s anctity of prc^ertyi 
social weifarei equalityi ^ c onsistency and fidality to 
principal doctrinei moralityi convenience and international 
comity. It will be too much to say that the list given above 
is exhaustive or that these criteria are always articulated 
by a judge when exercising discretion or that all of them are 
relevant to the disposal of_ a criminal prosecution or matters 
arising in the course thereof. But it would be desirable to 
point out that a study of how far a judge acting in ‘the concrete 
has applied one or more of these criteria in a criminal 
prosecution would be an interesting exercise from the socio- 
legal point of v iew. 

Holmes, The Common page 35. 

3. Dias, Jurisprudence (3576), page 260 
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Finallyj as Lord Wright saWj '’Notwithstanding all 
the a pparatus of authority, the Judge has nearly always 
some degree of choice", 

Sivor e macy of Judge 

This, then, is the e ssence of judicial discretion. 

The judge rules supreme in the ultimate. Something of 
divinity resides in the Bench when it dispenses discretionary 
justice. 



1,, Lord Wright j Logal^ l^ and; Mdresses,, page.^^x^ 
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^ ^ ^ V in the countries of the cleveloiping vrorld 
confronts a vary serious * crisis of crises** One such crisis 
in the series is the rejection of Institutional grafts# 
leading to the crises of compata|3ility and v-iability of the 
political system. Hae concept of fundamental rights or civil 
liberties constitutes the core coraponent , of the ‘basic structure* 
of the Indian constitution. The notion of rule of Lax-r, 
which the British System of jurisprudence and criminal 
justice evolved in the colony had its inherent contradicrt-iGns:#^^^,^^ : ■ 

■ which free India has further sharpened into intra-system 
conflicts and sub-system incongruences * The colonial system 
did not ev^ assure; and still less guarantee 

civil liberties. Naturally #; the .police could conveniently 
continue: as * an Ejoe cut ive Arm of the state* without offending 
the "Limb of Law” notion of the po 1 iceman . The accusatorial 
or adversarial philosopl^ dominanted penolor^];'' and judiciary 
was jpostulated as Third party, arbitrating or adjudicating 
between the individual and: the state. Logically therefore, 
the ]?olice representing the executive avjency of the 
government and the Judiciary emboc^ing the notions of 
classical justice started worKing at crgss purposes and 
developed contradictory :pr6cesses and self-defeating prdcedures. 
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The nev7 clernocroti'c ethos of the c-itizen finds his civil 
liberties in jGoja:rdy. The electoral politics of adult 
suffra.-^e has increased his awareness and heightened ^ 
pressures on the Executive to rectify the systemic contradict-- 
ions in the areas of police worlcing and judicial functioninc;. 
The present ^.^a-jer proposes to identify sone of these gaps and 
ineongrusnces in the worhing of police and Judiciaziyr in the 
field of civil liberties in India. It further highlights the 
bottlenecks and sub'-system conflicts resulting in the 
casulty of fundamental freedoms. Tov/ards the end it essays 
to suggest measures and mechanisms to minimise some of the 
self-defeating procedures that threaten the erajoyrnent of 
civil lilDerties. The paper has developed a paradigm tv.at 
"Tlie onsurement of Civil liberties to citizens through- 
enlightened exscutive and its coercive arm is a better 
democratic alternative than their -guranteed restoration 
through an independent judiciary ^ committed to static 
procedures established by law. : 

f • ' 1 : r : ■ 

Rrof. Allen Gladhill in his celebrated book ‘Republic 
of India* congratulates India for her heroic reaffirmation 
of faith in the philosophy of liberalism# enslirined in 
chapter Third of the Indian Constitution. We, all take irido 
in the profession and practice of seven Fundamental rights# 
including the Right to constitutional Remedies# which provides 
meaningfulness and relevanoe.: ,to the remaining six rights. 
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T’no judicial gurantee assured as a constitutional raancLatc 
is rag.'-rdad as a arize possession of the Indian citizen. B^u^^ 
then, solclora has this been emphasised that in a developing 
society of India's size# poverty# illiteracy and tradition 
the rnare orovision of restoration of violated liberties has 
little meaning# if the executive arm of the government 
Gountinues to be ruthless# irresponsible and. even arbitrary' . 
The preamble of the Indian constitution rhetorically talKs 
about the "Dignity of the Individual" which in any civilized 
society inTplies;- 

a) The acceptance of self resrect of the individual; ■ 

b) The basic security of his person and being; 

c) The recognition of his social accomplislaments; 

d) and the need of assertion of his distinctiveness 
and uniqueness as a person of consequence • 

acce 'tance of this noble notion of the individual requires 
the instrumentality of an enlightened executive# rno^re 
specially the police which represents the coaricive structure 
of authority of the State. The adversarial philoso.phy of 
Jurisprudence pitches the organisation of the policy against 
a Neutralist judiciary' whose decision and sentencing policies 
can be well anticipated by: a skilled ipoliceman during the 
course of his investicrations and preparing papers# which in 
a way is a quasi- judicial activity, Wor’ving in Unision the 
policeman and the judge have a common goal i.e. Imiplementation 

liberties of the citizens* But the tvjo do not preceive their 
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rolc3 in clh iclenticnl £;:.Siiion» The forifier dreeds bails ''aid 
objects to anticipatoiSi'’ bails# while the latter distrusts ths 
evidence or the enthusiastic policeman and treats him as 
partisan. This inadortantly pushes the policeman into a 
situation where in he may raalce civil liberties non-on joy able# 
if not 'availa.blG. The Indian constitution devotes clauses 
after clauses to ensure judicial freedom# propriety .and 
Uprightness# while it has ordained pretty little to evolve a 
xaolice system or executive mechanism conducive for the enjoyment 
of civil liberties. -The constituent .\ssembly v;as happily 
dominated bv the leaal luminaries and st.atwards of freedom 
Strug. i'le. It somehox-'r contented itself devisintg a judicial 
structure of independent courts 'and judicial gu.aranteo to 
fundamental rights which to a considerable extent has proved 
counterproductive in the givens* of Indian soci-rty in ge'naral 
and Indian Police org-anisation in particular. The basic 
postulates or democratic assumptions behind the scheme of 
fundamental freedoms in the constitution of India seem to 
be that : - 

a) The citizens Icnow and value their civil liloerties 
and a system of open brain-brade in the b.ar can 
su'pply virotoctors of rights to the prospective Buyers. 

b) The avail .ability of an independent judiciary is a 
sufficient condition .decedent and a Bench which can 
restore civil liberties to the aggrieved is a re.asonable 
bbt rorh ag-ainst the tyranny of the executive and its 
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c) The citizens, who want to .enjoy freedom and value its 

Worth ^ust pay soro cheerfully and even if they 

bocorae victims of the executive wrath i','. the r-’tocoss 
this eternal vigilence is the price of their literty. 

d) The accusatorial ohilosopi'ft'' of justice is better 

, than the Inquisitorial .dailosophy where in ;:sumi-!arya 
trials and absence of vahils s-?ell disaster and cause 
. miscarriage of justice. , 

Needless to say this .is too 'Slit ist* a concept of the 
Bar# the Bench* and the citizen. The adversarial philosophy 
keeps the Blue books in a state of incongruence with the 
order of social change. The crime of Rape# which is the most 
blatant denial of ‘dignity of i^erson' to a woman is still 
being restored to her Isv'' enhancing years of pxanishment , and 
amendment in the system of evidence. The instrumentalities 
of Bor and Tench are increasingly becoming inadequate (if 
not ineffective ) to enthuse the citizen about his omi dignity 
or that of his neighbours. . The -indignities perpetrated on 
the* citizen by the govarrument and society in the wake of 
social change and economic groa/th are too many and too complex 
that even the most, inde ..endent Bench and an easily accessible 
bar can not protect, him from the onslaught of the executive 
and from the atrocities imf licted Irj the fellow citizens. 

The socially strong can circumvent the .processes of .legal 
justice abusing the wide variety -of discretion available 
to the guc'JTdians of .Inw ..and .order* The countervail ling power 
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of the Bar and the Bench is a frail check as it can easily 
be du:'cd b,’' the manipulation of the procedure. 

T-'.c Indian society even aftet 33 years of indeipendenco 
continues to be a loose conglomoration c;: sub-societies or 
exclusive coriuiunities of factional nature. The tensions 
beta’-een the rich and the poor/ the Urban and the rural/ the 
educated and the illiterate/ Men and v/omen, socially strong 
and traditionally under privileged/ ore too severe and too 
explosive t o allow peaceful enjoyment of, civil liberties. 

The seven fundamental rights/ notwithstanding their judicial 
guarantee/; , the I’Crge/ continue :t^ be , prerogative of ' the; 
privileged ‘few;.: aTlie; justice ; system: besides b^^^ 
encourages the average and the week to suffer in silence. Tlie 
political V. I.Ps or those courts/ where rhetoric a.iaart/ 
justice is an expensive commodity for vjhich the aggrieved has 
little desire to purchase and leisure enough to cimase in the 
jungla of judicial x:>rocedures « The fundamental rights like the 
‘Right against exploitation* and the ‘social and cultural 
rights* seem like bare minimuras in the area of civil lilaertios 
But the casualness *with vjhich blatant violations of social 
legislations are handled by the police and much less by the 
judiciary/ is a pointer tox-7ards the state of civil liberties . 
of citizens/ especially the members of sclieduled castes and 
scheduled tribes and other weaker sections of Indian societv- 



The ,'ir.iorities of .lolicG. srorlc leave little time and almost 
no xesoi-irces nith the policeman to jealously guard these s - 
basic freedoras in uorraal coxirse. Contrnr'/ to this, even a 
milled tempering uith the right to freedom of the privileged 
under M-I.S.A. or CQFSPOSA prcducos a lot of noise and hits 
the head-lines. The police end the executive are r.isrr.ainod, 
vjhile the weak and the poor continue to languish ns under-' 
trials even vmen atrocities are committed by those v/ho are 
ex:aected to protect them. The Blue Boohs have an obvious tilt 
in favour of tlie rich# the powerful and the vested interests. 
The evidence system is discriminatory and laws pertaining to 
iparole and A.B.C, classes in Jails militate against the; 
principles of Natural justice. An ao.peal to Bar is almost 
a precondition to obtain justice from the Bench and the 
classes of vakils are available. to the classes of clients, 
in commensurate to their socio-economic status in society. 
Moreover, the quasi-political status of the Indian police 
can create conditions in v^hich even the judicial redress al 
of the Political Nrongs might prove too difficult to 
attain. 

The great hiatus between the theory and practice of 
Rule of 1 qv 7 in India is a cross breed product of ’ lihar-al 
philosophy* vsnd 'colonial interests’ v/hich the Britishers 
strived to reconcile. The judicial and police systems 
epitomised these incompatible components of Indian Adrainistrat- ■ 



mvth could be oor-.;ctr‘ctGd to Iceoo the system yoinc^. Gr -dually 
tbG ;.-roceduras c'ot putr ix iod and the ' elite class' : dsvo J-O'X^d 


v: 


LntGrest in the s\''3tGm of privileges# so blatantl/ 


denied to the massoss. . Toclray v/hen the Golonial int-er-exts 
do not exist and the civil libartias arc brofossed firora li-ouso 
tops the Indian elite is in a position of index ensiieility to 
continue '-ith the incompatibles . Yet# iio ma jor break-through 
has, been attempted in the area of law -anf orcomont . The 
colonial structure and philosphy of Indian police is 
vociferously defended in the name of political stability and 


national integrity of the country. The judiciary has been 
saddled vfith an extra responsibility of defending the 
constitution and portecting the fundamental rights of the 
citizens. To this the new role of the legislators and the 
administrative discretions enacted in the legislations of 
recent past add further confusions to the predicament of the 
poor and the weak. The infra-structure of Indian polity 
has-p£:ailGd to groisT as its supp and in the 

absence of conscious :Deople# vigilent press# strong political 
opposition and social rcsTDonsibilities of judiciary# the 
citizen confronts indignities# disrespect and himiliation 
whereover governmental tagencies ore involved. The xsolice 
maltreats him because of the difficult functions and sensitive 
responsibilities it has to discharge. The judiciary treats 
hiftv:£;a|ftip||ifa|db :;:jf ry ,:;beGause: cant- 
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woalc to dafaad hirnso3.£ by adducing evidence or v-'rocuring 
an anticipator^'- bail through the op'en-rn.orket ser'/ices of -the 
Bar. In 3’ara soiae of the major tlireats to the civil liberties 
of citizens in India can bo listed as ' under ' j 

a) Legislative enactment like MISA, P.D., COFEPOSA/ 
and D.I.R. which leave a lot of discretionairy pockets to bo 
exploited by the executive with otit invoki'ng effective 
refrainment by the judiciary. 

b) ‘The Executive Ajrm Notion* of Indian Police^ vrhich 
generates risky relationship of * ovcrloyalism* and Personal 
Ccinrnit-fnont* of police officers to the Political Executive. 

The recent developments in this axea not only demorlise -the 
consensus among police offic ials but encourage the political 
masters to abuse and misuse the power of the police. This 
ultimately results in a grovring menace to the civil liberties 
of the citizens in goner '.-.1 and poli-tical opponents in 
particular. , . 

c) The balance wheel concept' of the judiciary treats 

the executive wing of the government at par vrith the aggrieved 
citizen/ who is presented to its saneta S-'metorium* as an 
accused or as a suspect in a given case. Ideology and ' 
procedures, apart/ the judiciary in India s'tcands fortified by 
the privilege of ‘contempt of .court* and has little pressure 
of public opinion to put - its own hduse in order. Consequently 
the under-trails eire lenguislaing' in sub-human conditions of 
Indian Jails for years, and decades. And amusingly enough all 
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thi.s h.is ha,)pcned under the procedures established Icp/ lew. • 
d) -CenulGxity# del"", and cirnbersoraeness of legal 
procedures ^ involvinq huge costs act es positive constraints 
in the enjoyment of civil liberties in all democrat j.c 
societies. But in India these, f-irocedures# besides loeing gioal ■ 
defeating, arc specially tilted to the advo.ntage of tho rich, 
the powerful, and the .privileged* The adversarial philosogliy 
of justice has evolved .a sacred' procedure according to v/hich 
v7omen, minorities, and members of vjeaker sections of society- 
find it difficult to le-ad a life of individual dignit sclf'- 
respact and human freedom. 

g) In the develorjed societies: of the Democratic "Jest 

the civil liberties of citizens are ensured not only tlirough 

an inde-pendont judiciary, but also through a highly enlightened 

and skilled organisation of their police foroco. The latter 

is constantly kept on its toes by vigilant political parties 

free press, militant opposition in legislature and' a free-- 

play of, articulate nublic opinion in the society. TItc, 

Natergato debacle is an example in , paint where the- press 

played a role as illustrious as that of the judiciary. In 

develoning countries of the non-'^'irest the frugality of this 

infra structure, encourages the executive to -be arbitrary 

and more judiciary is too frail a., sub-structure to 

guar.antce freedom or ensure acivil liberties consistent to 

\ 

the 'dignity of tho individuals* 
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of class tyranny and ra<ass exploitation * 

1, A thorough overhaul and total change in police 

philosophy* police organisation* police Behaviour* and police 
procedures of worl: can be attempted with courage* vision and 
jrxarsepective . Piecemeal refoirms in developing societies slow- 
iaoioon the system and create anchronistlc structiircs of 
dysfunctional nature. sJx Robert Peal carried out a 'Citizen 


variety out of the 


bands 


brigands oiaer atlno 


in the slums of London. The political vfill alone can sha_:e 
a depoliticised* decentralised* autonomous* and management- 
oriented police system in India and nothing short of it can 
ensure* and still less guarantee civil liberties to a 
technological society of 21st century India. 

2. Once the police is prepared to ensure liberty and , 

dignity* the judiciair^’' will have^^an easier job of restoring 
the violated freedoms. Here /also'- in addition to the 



cro tion o£ new strxictur^s of lanol aid and s-;x 2 edi.er and 

strenr-.-'cnon tlie intellectual calibre and rnor;.'.! fibre of the 
•Saraand-’the B ©f : legal %dTiGatihn,^^ 

hav:e to be reviewed* The res’^ectable nernbers of the Bar have 
to be arotectors of causes and fighters for laudable: ideals. 

Legal lurnan.aries ith roaring practice at the Bar can not ensure 
civil literties to the masses. Similarly/ the social 
responsibilities to tho masses. Sirnil<arly/. the social 
responsibility of Judiciary h'ls to be 'vievjed as a. non-'ideologicar 
issue from the ' Iyer' and'Khanna* Schools of Indian judiciary.. 

In a socially- -unjust society like Indio, the Bar and the 
Bench liave to develop new concvOpts of Tirae -Bound Justice/ 
sumraars'' tr ails in minor cases , Local just ice -through ]a^-ncha7/ats 
and higher professional ethics of the sx^ecialist varie-ty. 

3. Procedures of police vrork/ judicial trail/ and 

sentencing policies of today are the product of a classical 
philosophy and .are obviously attuned to the objective as 
perce-lved by the authors of the Blue Books of Post Mutiny 
India. Mere amendments and minor tinJeerings here and there 
in ‘the light of public disorders and judicial precedents 
can not update them. Act\ially they can not administer a 
■pregnant society facing threatened abortion. T’aciy need a 
reauthoring of the text and newer vision of a non -western 
societ-;','. Provisions like ' Cognizable* . and ' non-cognizable 
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o££.,ices/ Beilablo '’.nd non'-Bail."'-blo crir.Tes^ conr )Ound''.blG :nid 
non.' -corn:oound"'.blo offences / A.B. and C classes in -Jails ^ 


^ Sunlit , 


:.at ions > S fc -rbu 


ip OX'„ Uie 


x»7i-'cnesses , expectations of popular coperation frora a lay 
citizen, distrust of the poli cen'ien, insularity of the judici. xi 
from public criticism are soma of the areas v-rhere in serious 
and sober dernocratic debates are v/arranted to call out new 
ideas -and systems, functionaily suitable to Indi-an r/onius. 
This is a job v/hich the law comi'nission by its ver^?' comoos ition 
is quite seriously handicapped to accomplish. 

4. Lastely the enlightened citizens have to org^'nise and 

articulate public opinion against all sorts of injustices. 

The police and the judiciary in their ultimate have to be 
answerable to the people. But the instrumentalities of this 
responsiveness and responsibility have to bo different, an 
association al sociaty. is tlpa surest insurance f or derabcratic 
liberties. TIva judiciairy and the police at best can help, 
but to place the tvro under a system of eternal vigilence 


of public spiritedneas is the ‘order of libei’ty’, V7hich according 
to J.S. Mill irax:>lies "the power to expand — the choice, of 
the individual vray of life 'Jithout imposed prohibitions from 

Thus tlie entire dichotomy between the executive and 
the judiciaip,'' in the fiG,ld of criminal justice and civil 
liberties is a. fallacy'-. To 'view , it .further -as a 



otliar h:.nd is *1 raist'-Jten view, v/liich rao.y uitirn-'.tGly ira /Iy tho 
curtrdlmcint of reasonable frdodoiris of ]ootli at the hands of ti.v 
judiciary* The judiciary aftex’ all is jiot a non -cfovcrniviont 
agency* nor can its indepdence as a thix'd party ip>so-f--cto 
guar-.ntoos individual freedom. The police ?-nd the judiciary 
run a rally race and one nortnor c:-n easily put the team 
in the the spread of democracy'' and strengthening 

of'i'itSTsuPport: ::«;;:struGtiTres*::a5aeopl#;will extract \theiraa ;;; 
fund‘;.mental freedoms from, the -government and vj-ill jealoxisly 
ciuard tlacm a.C;''inst the onslaughts of all authority s 
logislative, Executive and judicial. But then* till that 
glorious day davms* let* us reshape oinr 'force of order* 
into a ‘citizens police* and expose our ‘Opaque House of 
judiciary* to ‘Pressures end constraints of social Oxv/igo* * 
vhich are violently roclcing the floors of ou.r legilatures 
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IiOVE all^ hate none, is a good Ideal for ‘ t 

the SccietY* But i-;e. do not find such ideal in the 
practical life. We find al'^rays some disturbances 
in the Society right ■ from < :the evolution o f : the^ : f 
Society, Some members create nuisfence and disturb ; 
the peace of the society by their mis—daeds by 
violating rules for the peaceful existence of the 
Society. There are rules either codified or 
uncodi fied. 

2, In the earlier days, there was monarch and 
monarch was the fountain source of all powers 
including punishing the guilty members of the Society* 
in India, we have followed the English method of 
doing ariminal justice. In England, there has 
never been the doctrine of the separation of pov;ers* 

The Crox-m is the fountain of justice and the origin 
of all justice is the will ofthe executive that justice 
be done. When Jethro, the father in law of Moses, 
considered that Moses, who was 84 years old, was 
x-jorking too long hours ( from ;th.e morning until the 
evening* sitting in judgment and xvearning himself away* 
he advised him to appoint able men to sit in his place 
- and jxidge the people at all seasons. That is hox; the 
Institution of Judaes came into existence *• 
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3, In the ^sourse of t3.me, there have bf:*en four 
■Institutions whose business had been to obtain proof 
of the commission of the crime and to Institute the 
prosecution that fol.lox’js# They ^^?er'■•5 the Jtidqe and 
Grand Jury, the Cornoer and his aury, justices of 
I^eace and the po.lice. 

4* V^ith the gradual change the Judge no longer 
inquired about the commission of the crimes from 
those in the neighbourhood who were supposed to knov/. 
Consequently, it had to- be somebody else-’s business 
to make thft inquiry and lay the results of it before 
the grand jury. As it Spears that in the beginning, 
this v/ork was done by mimber of different, people* 

The parish cons table was a rudimentary form of 
policemen. The job was unpaid, and the members of 
the parish ^^ere selected by rotation ’to discharge 
it. No dotibt the constable made an arrest when 
the accusedi\7as caught red handed but he can hardly 
have done much in the way of investigation. This 
heavier burden was assumed by tge ijustices of the 
peace, and as -Sir William Holdsworth has called, 
them as "men of all work", t^il-e the justice of peace 
required in'fco the local crimes, offences of state 
were looked into by higher servants ofthe Cro^Am 
by the Secretaries of State and in the Privy Council, 
Ultimately, work of collecting evidence by investigation 
was given to the police. . -a / •< 


h ave 


5, Looking to our Indian Law also which follo'.;ed 
the pattern of English rnethod, the same principlas 
been embodied inthe procedural law. It is tru.3 that 
the presents police is originated with the parish 
constable. He is fore— runner rather than an ancestor* 

His' duty is to keep, order and to investigatet as ;pdu 
the po’vers conferred on him. Under the provisions of 
the Criminal Procedure Code/ the police is authorised 
for collecting evidence into- the commission of certain 
offences. Still however/ certain provisions tx) rr’giilate 
the power of interrogation .has been mads as v/e f.'.nd 
in section 164 for recording confession in Criminal 
Procedure Code as also in section 24 and 25 of Indian 
Evidence Act the prosecution is not allowed to put in 
eyicence any confession made to the police officer* 

But section 161 authorises the police to record 
statements of witnesses/ but section 162 makes them 
inadmissible in evidence except statements liks dying 
declaration and for contradiction purposes as provided 
•;;bhe-re',in*.'i: 

6, In the working paper entitled '‘Consensus 

and Conflicts in Criminal Justice Administration— some 
problems in Decision-making" it has been rightly 
pointed out that there are three. components of the 
criminal justice system. , They are po3.:lce, judiciary 



has been set out as maintenance of order and 
prevention and detection of crimes. The role of the 
judiclaro'' is perceived as adjudication and interpr.jtation 
cf laxv. It has been also pointed out that in the 
adversarial system of adjudication, tho lew enforcement 
egsncy which is reallyy an inteqral part o'f the justice 
ensuring system is reduced to thv? position of an 
r'nterestod contestant in the disputB* It is a 
situation in which inter system conflict is 
inescapble due to the element of distrust a 
consequence of inadequate appreciation of roles. 

The fact that this mutual distrust is institutionalised 
in legal procedure does not in any way reduces the 
potential for conflict, and an example is given of 
institutional stigmatization in making inadmissibility 
of statements made before the police in the course of 
investigation, 

7. I would like to concentrate on this aspect 
and before I procer-'d to consider the relevant provisions 
of Criminal Procedure Code, I would like- to point out 
that we shoiild not forget that the whole procedure 
is pneant to see that ultimate justice is delivarcd to 
consumer of criminal justice viz. the accused, end 
we should examine the suitability or otherv/ise of 
the amendment in the present position of law with 
regard to the admissibility of statements vis-e-vis 
the accused also inasmuchas the accused will have to 
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go in jail or bo sot froe. It is a qi.iGStion of the 
liberty of the human being and when the Gov^-rnmant 
intervenosin his life, it. is literally his life that 
is involved and, therefore, that important aspect 
before suggesting any. change in the present procedure 
s hoiJld not be over— looked. : 

3, It is true that the police are only part of 

the machinery of prosecution. In., ordinary -sense they initiate 

prosecution and gather materials for it. When the police 

officer is trying to discover the author of th ' crime, there 

is no objection to his putting questions in respect thereof 

to any person or persons whether suspected or not from whom 

he thinks that useful in fcrmation can be obtained. So far, thi*^ 

aspect is concerned, the policemen should be free from judicial 

interference and inf act they are free from snch judicial 

interference since he is performing his administrative task 

of detr;ction and has not begun thc^ legal x-^ork of p rose cvit ion. 

9, The second phase of vhds inguiry be gins 

when the suspect becomes the accused end if thereafter 

the nuestions are asked' to the accused to obtain 

proof against him by means of admission,, certainly 

t vjould make a proper sub ject. of judicial restraint 

and that has been done by the above mentioned provisions 

of Criminal Procedure Code -and the Indian Evidence . Act, 
::-isj-ye’ry';;:'di:f:f:iGulbj:to:;;dip3:ldut;-:;t 
test when the first phase cemes to an end and the second 
phase begins i.e. whendthe suspect becomes the accused 
and in real life it . , is. a /difficult case. For. example, ' , 


•;-'he:n inan has been assaulted, or v;oman reped, the 
individual alleged to be the criminal is often 
>1 !i'::n:ti f iod; -^and :y the^ ytherb'^d sv ■ no : uiues t ion , ,::Of ybh arging : ; 
any one except him. But the police cannot arrest 
him until they have reasonable ground ror thinlcincj .. 
not only that he committed the alleged act, but also 
that he "was guilty of the crime. So the first 
interrogation with him wuld be inevitably on the 
basis that he is a suspe^ct. In the interrogation 
if he admits that he was a person involved, he may 
say in the case of rape that the woman consented or 
in the case of assault that he was acting in the 
self defence. It then becomes the dut^/ of the office 
to check his statement recording the statements of the 
other persons- Thus the police is doing the t';o-»fold 
task of ascertaining \i/he tier he is guilty and of 
co3]ecting evidence which if he is charged will be 
used to prove his guilt. In such cases/ it is difficult 
to know where to draw the lise. Ho'v’ever, when the 
police becomes sufficiently convinced of his guilt 
that the subsenuent inquiries are directed towards 
acquiring legal proof of that ’.vhich they already believed 
It is, therefore, clear that ^/Jhanever the evidence 
in possession of the police has become sufficiently 
v/eighty to justify a charge, the charge is for this 
pbipgfbssPt'bb'atpaylas’-j^ ■madg;^:'y:-ah;'#yythel^;bus^^ 
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Not'/ the bar of section 162 of Criminal 
Prcc ,ri\]r'' Code for the admissibility of the police 
statement of witnesses cannot be considered in •alxsance 
of section 161 of Cciminal Procedure Code, Xt may 
notrd that unddr our Indian Law, under section 161/ 
of the Criminal Procedure Code, Police has po'';Gr to 
examine oreally any person supposed to be acauainted vAth 
the facts and circumstances of the case and it is also 
lad down in sub— section (2) thereof that it is the 
duty of such person to answer all questions relating 
to such case put to him by such officer except the 
question which tend to expose him to a criminal charge 
or to a penalty of fore— neature and sub-sect ion( 3) of 
sectionl6l clearly provides that police officer 
may Oiduce into v;riting any statement made to him 
in the course of examination under this section. It 
also further provides that if he does so, he shaj.l 
make a separate and true record of statement of each 
such persons whose statements he records. Section 162 
of the Criminal Procedure Codeprovide that no such 
statement made to the police officer if reduced to v/riting 
be signesd by the person making it and it further 
T-jrohibites the use of such statement or any part 
thereof at any inquiry or trial in respect of any 
offence underinevestigation at the time when such 
statement was made subject 'to the exceptions made out 
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It is pertinent t 0 note that through such 
statements are not to be used in any inquiry or 
trial for the offence under investigation, even 
so. Magistrate as v;ell as the: Sessions Judge can 
look into the record of the case including the 
documents submitted for the purpose of framing of 
the charge. It is, therefore, clear that it can be 
used for the purpose of framing of the charge and to 
that extent there is consensus between police and 
the judiciary. 

13. The very object of putting the bar of 
section 162 is to see that the accused may not be 
prejudiced in any way by the improper use of such 
statement recorded loosely or inaccurately by the 
police and, therefore, the object is to protect the 
accused both against over sealous police officers and 
untruthful witnesses. As stated above, it is not 
obligatory for the police officer under section 161 
to record the statements of the v/itnesses in v/riting 

or to get it reduced in writing. Thus, apparently, the 
object appears to be a loadable object of giving 
protection to the ultimate consumer of criminal 
;::gustioe,f: ' 

14, It is pertinent to note that in view of 
this bar under section 162, it cannot be used as a 
;;«6^;sppptasyoy':’or;-bbrrQboratiyey;piece^ 

hovjever, the total use thereof has not been prohibited 


in as much as it can be used., for the purpose of 
contradiction by the accused with the permission 
of the Ccurt and also by the prosecution in re- 
examination of such witness for the purpose of 
e5<plaining any material referred to in the cross 
examiriation* This again discloses that the judiciary 
is not agaiiiSt 'the 'investigating agency,- 

15, It may also be noted. that all actions of 
the Police are not distrusted, X'-ihen the police 
records FIR for the cognizable offence under section 
154 of the Criminal Procedure Code# it can certainly 
be used under section 157 of the Indian Evidence Act 
for the purpose of corroboration and it can also be 
used for the purpose, of contradiction# but certainly 
the said report cannot be used as the , independent 
evidence. Thus# this is one additional point when 
the judiciary and the legislature do not distrust 
:^the -police, d 

16, It may be noted that so far as judiciary 

is concerned# the judiciary has no bias and/or prejudice 
as such against the police particularly because it is 
working as the investigating agency and merely 
on account of their working as the public officers 
as such is no ground for disc.airding their testimony. 

At this juncture# it would be useful to refer to the 
observation made by the Supreme Court in the case of 
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STATE OF PIIRALA vs. MATHEW AMD Al^JOTHER, REPORTED 


II! AIR 1978 SUPFDME COURT AT PAGE 1571. In para 3. 


Their Lordships have observed as under :~ 

"It is true that Courts of law have 
to judge the evidence before them by applying 
the well recognised test of basic human ■ 
.probabilities and that sane of the observations 
made by the 'Sessions Judge especially one 
! ; -tb jvthe /ef 'feet:,: that / the !eyid 

constituting the inspecting party is highly 
interested because they want that the accused 
are convicted "cannot be accepted as it 
runs counter to the well recognised principle 
that prima facie public servants must be 
presumed to act honestly and -.consciehtiously 
and their evidence has to be assessed on its 
intrinsic worth and cannoh be discarded merely 
on the ground that being public servants they are 
in, the success of their case. " 


17.. At this juncture/ it is also equally important 


to note that though section 162 provides a bar for 
the use of the statement under section 162', for any 
purpose at inquiry or trial in respect of any evidence 
under investigation, still however, under section 165 


of the Indian Evidence Act, the Judge has power in 
order to discover or to obtain the proper proof of the 
relevant facts to put any question in any form at any 
time to any witness or the parties, whether it be relevant 
or irrelevant, but only xo revision is that the judgment 
of the suit be based upon the facts delivered by this 
act . to be relevant and duly proved. Thus, this power 
given to the Judge also clearly speaks that because 
of the bar to the use of the statement under section 


: - il, . - . 

162, it car^not be said that there is any conflict 

between the Judge and the Investigating Officer 

in as much as v/ith a viev/ to find out the truth the Judge 

can look into the' statement though he may not use 

,it for the purpose- of his judgment and upon such 

statement he can put or suggest to the advocate for 

the accused any fouestion . to the vrltness for contradicting 

t the v/it ness, : - 

18, It is also necessary to note that on 

account of the bar of section 162 certain difficulty 

questions also pose before the Court as to whether 

a particular conduct of the accused or witness even a 

gesture anounts to a statement and whether it is hit 

by section 162-. or not. As per example, v/hen the police 

officer asks certain questions to the accused and if he 

is trembling or has become nervous, whether this would 

anount to a statement -or not. See Prakashchand's case 

reported in AIR 1979 Supreme Court page 400, Similar 

such questions also arise for the identification parade 

and its panchnama which is recorded in the presence of 

police. See 'A±R 1955 Supreme Court page 104 Loyd's case. 

Looking to these circumstances, it is necessary to seriously 

consider as to whether the present position of lav/ requires 

any change or not. It is pertinent to refer to observation 

of the Supreme Court in case of Gian Singh Vs, State of Punjab 

reported in A.I.R, 1974 Supreme Court page 1024 as under;- 

"We are aware of the exaggerated criticism of 
police force as a whole and of the reluctance of 
Ifrt || iSrt ;rt::;thdf ® of ;■ ®rb^ 
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trast statement by police investigators but 
these are partly at least, the hang over of the 
British past, " 

19, Before v;e consider that aspect, it may also be 

noted that any person can move the Court by instituting 

a ccmplaint for the alleged ccmmission of the offence. In 

the complaint he is also giving the names of the witnesses 

and if there is any previous statement of such witness, 

that statement can be used in order to corroborate his 

version. But if the police investigates that very offence 

and records his statement though a previous one# cannot be 

admitted in evidence even in order to corroborate his version. 

Vie have noted above that the loadable object is to protect 

the accused both against the over zealous police officers and 

untruthful witnesses. At this juncture, it is necessary 

remember that there are number of arules for appreciating 

the evidence enunciated and ej^pounded by the Supreme Court 

and seme of them are the probability of the version being 

correct, the nature of the evidence, credit- worthiness of the 

deponent, and many others. It is useful to note the 

observation of the Supreme Court made in the case of 

INDERSIMG A]}® ANOTHER VS. DEUil ADMINISTRATION, REPORTED IN 

AIR 1978 SUPPJSME COURT PAGE 1091, as under 

"Credibility of -testimoney oral, circumstantial 
depends considerably on a judicial evaluation 
of the totality, not. isolated . scjrutiny, ” 

So, it cannot be said that merely because the statement of 
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ccme in the v/ay of proper appreciation of evidence* If 
the bar of admissibility is the only check available to 
avoid the version' of the untruthful witnesses,: the matter 
would have been different. But that is not ;the ; test^ 
as much as many prosecution v/itnesses are held as persons not 
telling the tjTuth inspite of the bar of section 162. At the 
time of appreciating the evidence, the O'udge has r-ot merely 
to look at the statement itself, but has also to know 
the human psychology and appreciate it in the background 
of the circumstances of the case as he has to deal with 
various types of the witnesses,, might be eye witnesses, . 
might be child witnesses, expert v/itnesses, hostile 
witnesses, etc, and, therefore, at the proper time# 
the prop'er cannon of appreciating the evidence is to 
be applied. Under the circumstances, if the statement 
of the witness, even recorded during -the investigation 
by the police, is used as corroborative piece of evidence, 
like FIR and . also for the j^urpose of contradiction, 
that v/ould not in any v/ay increase the burden of the 
Judge in finding out the truth fron the version of the 
iwitnesses,:: ,i - k.- ; i ::: : 

20, In viev/ of the above discussion on the 
different aspects, nov/ it would be useful to consider 
that so far as police is concerned, as stated in the 
wor-king paper, the role of , the police has been set out as 
maintenance of order and prevention and. detection of 
crimes. This work is a very .heavy work of the police. The 
::p:raiibKktl#:bianS::;i:d;lbcim;atin:CS^^ 

be division of the police /force,., /One division should be 
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and the second one should be on the detection of the 
crime viz, investigation. It is also desirable that there 
should be sufficient safeguard in the provisions of the 
Criminal i-'roccciure Code and/or' the Police Act against the 
over-zealous police officers and that can be done by proper 
verification of the statements recorded during the 
investigation by the superior officer. In no case, verifying- 
officer should be of the rank belovr the police inspector 
and in the case v/here the police inspector has carried out the- 
investigation, it should have been verified by D.S.P, Second 
safeguard which is suggested is before placing charge sheet, 
police Department should also obtain opinion of the the 
Assistant Public Prosecutor working in the Taluka Town and when 
there is offence exclusively triable by the Sessions Court, 
after obtaining the necessary opinion frern the Public Prosew 
cutor. I would also like to suggest that the entire 


Investigating Branch including D.S.P, of the Investigating 


Branch and all Public Prosecutors should be under the direct 
control of the Director of Public Prosecution, vjho should 
be working under the Legal Department of the State* This 
suggested change would certainly protect the accused from 
over-zealous police officers. 

21, The further change which is necessary to be 
suggested is that there should be amendment in section 
161 and 162 of the Criminal Procedure Code and that 
it would be obligatory on the investigating officer 
to record statement in -writing of all the witnesses 
and to cbtain their signatures, ‘ of thumb mark, if they 
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are illiterate, in token of reading over the same to 
them and delivering a copy thereof immediately to the 
concerned v/itness. This v/ou Id rather protect the 
police from the allegation that the police has not 
recorded and/or has wrongly recorded the statement,-^^^ : 
Similarly, it v/ould also help the Judge because the 
evidence of the v;itness is to be corroborated by the 
statement which is mads immediately after the ccmmission 
of the offence. The accused can certainly fully cross 
, examine the '.h-tness and if in any case he is in a * 

position to point out any infirmity in his evidence, 
either on account of contradiction or on account of 
improbabilities of his version, or impeaching the 
credibility of the witness, he can successfully ask 
the Court not to accept the version of the v^itness. 

If the above suggestions are considered by 
the Legislature in the proper- perspective and carried 
out possibly it would lessen the area of conflict between 
the police and the judiciary and tnat would create the 
atmosphere of. co-operative working by the different ccmponents 
who are doing -the work of administration of criminal justice. 




GOALS OP CRIMINAL JUSTICE - DISTORTION , OF 
PRIORITIES UNDER THE INDIAN SYSTEM 

■ ; ;Deput:Y 'Direetioa?- ;(P ) , CRPF-,'r:: :i:;:c Y 

For several decades now the criiainal justice 
system of this country has been under tremendous strain. 

Rooted in the conservative and abstract tradition of an 
alien conceptual framework, it has failed to respond 
to the needs of the Indian society. The colossal 
failure of the system is reflected, on the one hand, 
in the stupendous growth of crime and lawlessness, and 
on the other, in the mounting arrears of criminal 
cases pending in High Courts and the Supreme Court, 
on a conservative estimate, in the beginning of the year 
1979 more than 72 lakh cases were pending in subordinate 
courts of which as many as 46 lakhs were criminal cases. 

These facts abundantly reflect the wide chasm betv/een 
the theoretical pretensi ons and operational realities 
of our outmoded ystem of criminal justice. 

2. To my mind, the police, the lav/yers and the judiciary' 
are the three most important ccmponents of our criminal 
justice system. And if the system is tottering today the 
blame must be shared by these three major constituents. It is 
no use bleming only one or two components. 

3. The inter-relationship between the police 

and the judiciary has certain; inherent contraditions 



seme of which are unavoidable and must be accepted as 
honest differences of opinion based on different enviror£ient 
and value systems. But unfortunately these eontraditioris 
and conflicts have been on the increase and now threaten 
to acquire hostile o^/er tones. As far as the police are 
concerned, the primary goal of the criminal justice 
administration is the control of crime and reduction of 
criminality in the society. Ordinarily this should also 
be the 'goal of the judiciary. But differences arise between 
the approach of the police and the judiciary to this goal 
of crime control and. reduction of criminality because they 
perceive their roles differently, ^^ile the police believe 
that crime control is by far the most important objective of 
the criminal justice system, the judiciary in this country 
holds the view that the goal of crime control and reduction 
of criminality is only secondary and that the main objective 
Of the system, or at least Cf the courts/ is to safeguard the 
rights and liberty of every individual. This lack of 
identity of puiqjose betvjeen the police and the judiciary has 
contributed in no small measure to the emasculation of* the 
.:SystQii.:,j: • ■ ■ : f f''- f 

4. While assessing the 'role performance of the police 
it may be borne in mind that they are much more 
intimately involved, both physically and emotionally, 
than the courts, in the task of crime control and 
i;^<|uc^gn/ vof ."-erimif nslity ;'^y'3:|Leyj;;af e/-:the; 
;jp;bj;i|ini|“byp|)cii,ffcycri^iui|il'y"difences^t?|eey':^b® 
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condition of the victims and are charged with the 
responsibility of arresting and prosecuting the criminals* 

In a free society the value ■ system of the police is bound 
to be influenced and conditioned by the societal demands for 
effective crime control. They are also subjected to and 
influenced by the press criticism and emotional responses of 
the community to repititions of violence. But in the absence 
of intimate personal contact with crime and criminals# the 
law courts tend to be theoretical# abstract# and at times# 
even indifferent, 

5, ' Here it would be worthwhile to quote George 

L, Kirl'ham# a Professor of Criminology in Florida 
State University, who opted to join the Jacksonville 
Police, His experience as a policeman radically 
altered some of his earlier ideas about the police# 
the criminals and victims of crime. He observed : 

“I found that there was a world of difference between 
encountering individuals# as I had# in mental health 
or correctional settings, and facing them as a policeman 
must : when they are violent, hysterical, desperate, 

■When I put the uniform of a police officer on# I lost 
the luxury of sitting in an ai reconditioned office* ' 
with my pipe and books#' calmly discussing with a 
|sb^ibii:bb|drm^: f Obber : : the-: -past prbblQad:;;:^ 



him into trouble with the law". "Such offenders 
had seemed so innocent/ so haxmless in the sterile 
setting of prison,: -The often terrible crimes v/hich 
they had ccmmitted were long since past/ reduced/ 
lihe their victims, to so many printed words on a 
page, . . 

6, In principle-/ there can be no two opinions 
that the legal procedures follov^ed during investiga- 
tion and prosecution of crims must be consistent 
with the rights of the individual/ even if he is a 
criminal - because in. the eyes of the law he is 
innocent/ unless his guilt' is fully established. 

But how are the police to function if the system 
itself is desigx:!ed to distort the entire process 
of investigation by p.lacing legal impediments in 
the way of prevention . and detection of crime by 
raising statutory prestimptions against them at 
every stage? If I may say sb/ seme of these 
legal provisions i^reat the police as greater suspects 
than the criminals. Under such conditions hovj' can 
the system succeedi 


1, George L, KirWiam, . "A Professor's Street 
Lessens/" P.B.I, Law Enforcement Bulletin/ 
i ■ |vl|ardli# ::dd:9 P:a^ey 
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Im Nowadays it has becane. fashionable to criticise 
the police and deliver sermons on the inviolability of the 
freedon of the individual, even of notorious criminals* 

All this is sought to be done in the name justice, liberty 
and rights, mostly of the accused, but seldom of the 
victim or his family. Apparently, due to the deep 
imprints of an alien legal culture our sense of justice ^ 
has narrowed merely to ensuring that no injustice was done 
to the accused. In the process the elementary requironent 
of dispensing justice to the victim of the crime and to the 
society at large seems to have been blurred, and even 
forgotteni The result of this distortion has been that 
in most criminal cases the entire effort of the jurists 
and lawyers is directed at protecting the so-called 
individual rights and personal liberty of the accused, 
often in total disregard of the pressing need to give 
justice to the victim and his family. This is a dangerous 
distortion wliich needs to be corrected. In every criminal 
case justice should be done equally and ec^itably to all 
the parties, namely the victim, the society and the 
criminal - and our priority, should be arranged in that 
order* Unfortunately, the priorities of our criminal 
justice system are so vague and unrealistic that most of 
the lawyers, jurists and judges are bothered mostly about 
ensuring that no injustice was done to the accused* Then, 

society? All of us know that the average citizen has 



developed some sort of disdain# if not contempt# towards 
the criminal justice system of this country. Thus# vie 
have reached a stage vihere a conscious and deliberative 
decision has to be taken by all the constituents of the 
system vtiether it is 'fair and just on their part to 
accord such overriding priorities to the interests of 
the accused and altogether ignore the lament of the 
victims of crime and societal protests against grov/ing 
Grlminality? 

8. The criminal laws of our country bristle 
with quite a few conundrums Which militate against 
truthful investigation and ej^pedi'tious trial. Some 
of these legal provisions discussed in the following 
paragraphs have made a paneful impact not only on 
effective police functioning and investigation of 
crime, but also undermined the entire process of 
criminal justice by legalising untruth. ' These 
provisions are like blinkers which we havg continued to 
wear even after independence, 'Their contribution to 
introducing several distortions in the system is 
both massive and remarkable. For instance# the 
provisions of Section 25 and 26 of the Indian Evidence 
Act of 1872# which totally bar the admissibility of 
ar^ confessional .'statement made either to a police 
officer# or in Ms presence# have not in any way helped 
in the:- acquittal of the innoceiit# nor punishment of the 
guilty. On the .contrary# . these provisions, have created 
a peculiar' situation .where ‘ a criminal even if he wants 
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Even when a confession is made before a Magistrate 
certain formalities stipulated in Section 164 Cr.P.C* 
have to be observed, which inter -»alia entail that the 
Magistrate should warn the person making the confession 
that he was not bound to confess his crime, and that 
if he did so it may be used as evidence against him. 

Once in a while it does happen that the conscience 
of a criminal may prick him after committing a dastardly 
crime, such as a rape or a miarder, and he might be 
overviielmed by remorse, or lose all hope of escaping 
the long arm of the law, , In such a state of mind he 
may be prepared to make a clean breast of everything, 
either due to a feeling of guilt or in the hope of 
obtaining lenient punishment. But our present legal 
system does not take into account any of these 
considerations. It insists that every criminal must 
defex'id himself and should be dissuaded from speaking 
the truth — and viien he ventures to speak truth it ■ 
should not be easily accepted. In other words, there 
is a legal proniiam on telling lies, as far as the 
accused is concerned, 

9, . The statutory bar on the admissibility of 

confessions made to, or in the presence of a police 
officer, is a peculiar feature of the Indian law of 
evidence. In the USA, France, . Russia, Germany, 

Belgium and several other countries such .confessions 
are admissible and considered-.,, valid evidence during 
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trials. Even in England, there is no such blanket 
legal embargo on confessions made, to, or in the 
presence of a police officer. The law as it exists^v/ • 
in Our country proclaims a total distrust of all ranks 
of police officers frcci the constabulary to the, 
Inspector-General, Yet quite interestingly the lav/ 
itself has provided a narrow, but devious, detour to 
investigating officers in the form of, section 27 of 
the Evidence Act which allows a discovery made by the 
police at the instance of the accused acini ssible- for 
the purpose of evidence. Thus, if a murderer goes to 
a police station and says that he has killed his \-7ife 
or her paramour, his confessional statement made to 
police officer is inadmissible. But if he further 
adds that the body of the deceased was lying in place 

,' -.v' ■ ■■ ' ■ ■ ' . 

‘X* and subsequently leads the police to the discovery 
of the body. on the spot, the fact of the discovery 
of body is, fully admissible in evidence. Is it not 
quite amazing that most of the courts tend to heavily 
rely on such discoveries, thcjugh they are totally 
opposed to the idea of making a confession made to a 
police officer admissible as evidence. It may be 
mentioned that till 1872 under Section 19 of the 
ancient Regulation XX of 1817, the investigating 
officers could record confessions of criminals and 
produce such confessions .in evidence and it was ‘left 
to the good judgement of the- courts to, assess whether 
the confession was voluntary '.and worth, relying upon. 
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Hov/ever# in 1871 vAien the Law Ccmmis si oners came to 
India to draft the Indian Evidence Act they jumped to 
the conclusion that most of the confessions being 
produced in evidence were involuntary and in sane cases 
even fabricated. Accordingly they reccmmended that all 
confessions made to police officers should be statutorily 
excluded from evidence because these savoured of 
extortion and fabrication. Many police officers have 
a felling# which is shared by seme well-meaning citizens 4 
too# that the existence of Sections 25# 26# and 27 of the 
Evidence Act in their present foxm for more thara 100 years# 
has not in any v/ay contributed to the efficiency or image of 
our criminal justice system. It may be recalled that the 
Lav/ Conmission in their XIV Report# Vol, II# had reccmmended - 
that police officers holding gazetted ranks fully merited the conf. 
conf idence and trust v/hich would justify reliance on a 
confessional statement made before them in the course of 
investigations personally conducted by than. But the 
recommendation did not find favour mth the legislators 
and the -jurists.- \ - . t r V 

: Som-e time -ago; -ihere'^ was.:;a;;^iurQre’:: in-:;the;:-;v-/;:d:' 
press when it came to light that the police were using 
some persons of questionable antecedents as stock 
witnesses. But anyone who is familiar with the 
};'|u^isidns/::bf -"Bectiph"-::lQQ-"Gr:.P:*c«dsMGuld^^^^^ 
::;|l|iep2p;ied^3ci.udli:pleisdshocked.#::;#y :.-th 

According to Section 100 Cr.F.C.vfcGn a police officer 
makes a search - of ■ any h.C(uae. ; Or place# he is required 


-in- 


to c;-ill two or more indepondent and respectable inhabitants 
of tliS locality in uhich the place to be searched is 
cituatoj or of any other lot ality, if no such inhabitant 
is available or willing to ba witness to the search and 
ask thon: to attend the search. It may be mentioned that 
before 1973, under the corresponding provisions of Section 
1 03 the police off icer ..making a search was required to 
call two or more respectable inhabitants of that very 
locality in which the house , to be searched was situated. 
However, in the revised Codo of Criminal Procedure, 

197 3, the .condition of the witnesses ‘being from the 
same locality was softened to some extent, but an 
additional requirement of ensuring that the witnesses 
were independent was added. Uithout questioning the 
intentions of '■the framers of law it may be pointed out 
that in the real life of a police officer this 
requirement of summoning two independent anti respectable 
witnesses, preferably of the same locality, is a tall, 
order, Oha fails to understand how and from where a 
police officer who tracks down a boot-legger or dope- 
peddlor to his hideout on the bank of' river damuna, say 
on a cold winter night at 2 Ail, will get two independent 
and reliable witnesses whose presence he is required to 
ensure by statutory provisions of the law? The 
Sub-Inspector who achieves a vital breakthrough in the 
investigation of a heiho-us crime and reaches the 
doorsteps of a notorious gangster finds himself oft the 

arrival of 



witnesses the criminal gets off the hook. If he is 
truthful and does not wait for the witnesses he will 
be doubly doomed* firstly his senior officers and 
entire official heriarchy will suspect his bonafides 
because it is common knowledge that a search made by a 
police officer on his oun will not be accepted in law 
courts unless it is corroborated by two ‘Panchas’ and 
to that extent the ease cannot be sent up for trial, and 
secondly even if the case goes before the court his 
conduct in not carrying out the search in presence of 
two independent and respectable witnesses is bound to. 
invite strictures thereby resulting in his suspension 
and dismissal from service. How do you expect the 
Sub-Inspector to overcome this problem? Let me make 
it clear that every Sub- Inspector , or for that matter 
even Superintendent of Police, is a mere mortal. He is 
not, and cannot afford to be, a theoretician or idealist 
like some of our jurists and honourable judges. 

Therefore, the Sub-Inspector has found his own solution 
to the problem in the form of stock witnesses, housoevor 
crude or devious you may call that solution. 

11. Here I am reminded of a real life experience of a young 
probationer undergoing training at a district headquarters 
several years ago. He came face to face with the tragic reality 
of our criminal justice system when he found that in an ordinary 
case of raid on a gambling deh, when on his insistence the case 
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uas sent up for trial in its truthful and bare form^ 
statinQ th.:t the raiding party had found some of the 
playing cards torn and that in the confusion created by the 
raid the stake money as well as the "Nal" (i.e. Commission 
of the keeper of the Gaming House) could not be saparatoly 
accounted for, it uas throun out by the ma:gi'strate in tno 
initial stage of trial - as predicted by the Su b-Inspoctor 
Inchargn of the Police Station,. But another case of raid on 
a' gambling den sent up for trial by the experienced Sub- 
Inspector after proper padding, in which there were no torn 
playing cards and the Commission of the keeper of the 
gaming house as uell as the stake money had been separately 
shuun and accounted for, resulted in conviction. The 
message was clear and loud*. Uhatever is truthful and 
logical is not easily believed by courts and whatever is 
untruthful and unrealistic is' readily believed and relied 
upon.^ Such indeed is tiie stark reality of the criminal 
justice syutem for which, and in which, all of us, the 
police officers, the lawyers and the judges, work and live. 
After all, in most of th.e raids on gambling houses, some 
people will jump over ualls^ some cards will be torn, or 
implements of gambling destroyed and money will be 
strewn all over the place. Seldom would the police 
be able ' to catch the profossional gamblers with the 
stake money and the commission intact. But the admission 
of such a situation by the police' and thereby basing the 
case on true facts 'will not be accepted by courts and is 
suro to invite strictures; on grounds of procedural lapses 


case Quen if it runs conti'ary to all logic is readily be-, 
lieued and ends in conviction. 

12. Addl to the requirsrnen ts of Section 100 Cr.P.C, 
the prospect of a genuine uitness being called to the 
Court repeatedly on different dates and you will knou 
hou our criminal justice system has encouraged the 
mushrooming of stock uitnasses. The inordinate delay 

in trial of cases and the day-long waiting in courts will 
discourage any good citizens, ;uhQ may be otherwise willing 
to testify against criminals, from coming forward as wit- 
nesses. By the time a witnos is summoned for testimony 
in court valuable months and even years might have passed 
and he may not even remember much of what he had seen. 

13, Again witnessss are not allowed by law to 

seo or refer to the statements made by them months or 
years ago to tha police for refreshing their memories, 

God alone knows why a witness cannot be allowed to 
refer to his statement made to the investigating 
officer, especially if he is summoned by the court 
after a lapse of 6 months or one year. Surely the lau 
should not presume that every uitness ijust have 
infallible and prodigious memory. Since the lau does 
not allow a witness to refresh his memory by referring 
to his statement made during the investigation, the 
policemen take recourse to tutoring him on the 'sly. 



uitncsG 3 s uare alloued to . sse their earlier statements 
made to investigating officers for refreshing their 
.visiTioriGs, the malpr ac tico of tutoring the uitnesses 

14. Than cones the fine art of cross-examination 
of uitnnsses. It is the biggest deterrent to, good 
citizons coming foruard as uitne sses. Referring to 

the grilling and marathon cross-examination of uitnosses 

f 

often accompanied by unceemly shouting at them, sometime 
ago the Hon’ble Chief justice of the Supreme Court 
had observed that if cross-examination meant harassment 
of the witnesses in the manner in which it was presently 
resorted to thera it was better that such an "art of 
cross-examination dies away." But even such a straight 
and truthful observation was roundly criticized, 

15. It is the prosecution which must prove its 
case beyond reasonable doubt and the accused, need not 
open his mouth. For instance,, when Billa was tried 
for murder, neither the police counsel nor the trying 
judge could e.ro ss-sxamina him on any point. Yet the 
redoubtable Billa and his lawyer could grill the 
witnesses for hours trying to impeach their veracity 
and truthfulness, 

16. Furthermore, the accuseti is not , required to 
file his defence before the trial starts or oven after 
his trial. He is f roe. to take any lino of defence that 
he likus and may even spring a surprise on the 
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prosecution* During trial the accused cannot be asked 
by the court to give on oath his version of the case 
nor can the prosecutor ask the accused any uorthuhile 
questions. Even tho judge cannot put to the accused 
any probing questions uhich may take the shape of cross- 
examination. 

17. Generosity of the lau to criminals uas 

furtlior extended some years ago by incorporating in the 
Cr.p.C. a provision for anticipatory bail. In serious 
non-bailable offences like murder, dacoity and rape, 
if the police are unable to complete the investigation 
and sond the case for trial uithin 6 0 days of his arrest, 
even i.'he worst criminal, whether he is a murderer, rapist, 
or a robber, is entitled to be released on bail. Thus, 
while the police, are required to finalise . in vestigation 
of heinous crimes at tho earliest, there is no time limit 
for Completion of trial. , 

18. The cumulative effect of all these provisions 
has been to debilitate the entire system so . much so 
that the people have lost faith in the courts as well 
as tho police. It is therefore desirable to achieve 
some sort of consensus about the goals of the criminal 
justice administration, with acfcent on problem solving 
rather than pedantic rhetoric, -Needless to mention that the 
system needs to be brought as close to truth as may be 
possible. 

19. To achieve the twin goals of dispensing speedy 


nscooGEry to make cortain amendments in the Cr. P.C. 
ss i:all as th:-’ Evidence Act. It may be recalled that 
B-J 3 n Sir Dames Stephens uho had, drafted the Indian 
EvidancG Act o T 1872 h3:d observed that ; >'I do not 
think that any Act of irnp6itance ought to last more 
than 10 or 12 years. At the end oh that time it should 
be carerully examined from end to and, and whilst as 
much as possible of its general frame-uerk and arrany oriun t 
are retained y it should bq improved and corrected at every 
point at uhich experience has shown that it requires 
improvement and corroction. ” Beyond quoting the author 
of., the Evidence Act himself it is hardly necessary to 
dwell upon the need for drastic changes in the lay 
to meet the crisis situation now staring at the system, 

20. I must admit that in discussing certain facets 
of our criminal justice system in this Paper I have 
been influenced by my experiences as a lau anforoe.ment 
ufficcr. Perhaps to thr„t extent I may be guilty of 
occasional subjectivity hare and there. Even so 
I have tried to put forth the cold’ facts rather 
bluntly in the hope that an attempt may be made to find 
solutions to some of these riddles through deli be rations 
of this seminar. 
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It is true that the Judiciary ,■ the Police and the 
Correctional , Services are the three major components of the 
cri-v;inel justice system. It is equally true th-at the 
prosecx'tion is also an important part of the same system. 

The "Public Prosecutor" has been rightly depicted as the , 
"Icey stone in the arch of justice" .and the "pivot on which 
the administration of justice in 'the State turns". A fair 
and effective prosecution is as much crucial for advancing 
the cause of justice as an impartial and efficient ' ^ 

investigation. The judiciarq'' cannot function properly unless 
it is ably assisted by the prosecuting agency. It is the 
prosecutor whose duty it is to aid the Judge in discovering 
the truth. His role and function in the furtherance of 
criminal process are, therefore, of considerable significance 
That losing the position, the prosoc'ation as a sub-system 
within the criminal justice system cannot be ignored in 
determining the consensiis and conflict in the administration 
of criminal justice . 

In this country, the primary responsibility of 
prosecuting serious, offences, which are classified as 
cognizable offences, is on the ‘Executive aut'iiority' (vide 
AIR 1957 SC 389). Police is the strong arm of the 
executive. In the p£ist, the prosecution was, more or less, 
under the control of. the .police. Prosecution in the courts 
of i'.^agistrotes used to l oe conducted by -he ^ police officer s 
tihemselvos or by lavryers recruited from -Uie^Bar and 
designated as .ssistant Public Prosecutors or otherwise, who 
v/ere either •••■.art and parcel of the police department or 
were re.gulated and su:,>ervised' lay the Su.ipcrintendent of 
Police at the district level. In the circumstances, the 
identity of the prosecuting agency was practically merged 
vrith that of police and the prosecution branch was not 
recognised as, having a separate- and distinct entity, 
independent of police control* 



* Director# SVP National Police Academy, Hyderabad. 

■■) Assistant Director. (Law) , .SVP National Police Acaderr^^, 
Hvdcrolsad. 



Tho Law Com-vacsion of India, wliich vras constituted in 
1955, examined the system of arose cut ion as a^qs obtained 
at that time, .jointed out tho defects and infirmities from 
vfnich it suffered and redomraended, among other’ things, that 
the prosecutiiirr agency should' be^ completely, separated from 
the -go lice clap artraent (EourtC'cnth Report ) . That resort 
of the Law Conurdssion v?as a land-mark in the history c£ 
srosecution in India. All the recommendations of the Law 
C-’.rr.'.iision be.aring on- the prosecution, did not find favour 
•with tho govornment-. 'The model of ‘prosecution, as 
evolved lay the Lavr Comuiission,. 'was not adopted the 
Parliament in its entirety. Yet, the new code of Crlrai'aal 
.procedure, 1973 (.V:.t II of 1974) reflects unmist alcably so’ne 
of the ideas formulated by. the Law Cominissioii in this 
:regard.^:^: Vl m. 

The changes brough-t about ty the new Crirainal Procedure 
Code with ros’eect to prosecution are significant. The 
police officers have been debarred from acting as 
proseGUtdrs except under f certain • special^ circiimstances .,^ ; ■ 

Public Prosecutors, Additional Public Prosecutors can Ise 
appointed the government alone, central or S'tate. The 
authority of the District M^-gistrate and the Sub- -Divisional 
Magistrate for aiD'ooin'tment of Public Prosecutors has boon 
t.iken av7ay. The pov/er of the District r-lagistrate to appoint 
.Assist-ant Public Prosecutor has also been curtailed subject 
to an except ion. That exception is intended to mee't a 
particular contingency, that is, when an Assistant Public 
Prosecutor dul.-'' appointed by the govcxnment is not avc.'.ilable . 
Otherwise, Assistant Public Prosecutors should also lac 
apnointed only by the government and none else. 

•The Code of Camminal Procedure 1973, has, therefore, 
introduced a nov; set-up of prosecution in this country. .A 
study has recently been undert.aken hi'i the National Police' 
Academy ctbout the imjjact of the new Criminal Procedure 
Code on the prosecution machinery^. The results of -that 
study reveal that the state of prosecution in most of the 
States in India is in a bad shax>e and tl.>.at the conditions 
of prosecution m.irevailing . in some of the Struos are almost 
chaotifi. Tlist study report further discloses that the 
standard of ■prosecution, Sj.X3Gially in the Courts of, Magis-brat 
has been deteriorating in many States since the introduction 
of the nev7 code of C.rirainal Procedure, to the deteogment of 
the administration of criminal justice. 

If the tv/o sub-systems, 'the police and the' prosecution, 
do not 'Work in clgse harmony and utmost co” 0 ,-.:x 2 ration, then 
the criminal justice system is likely to biroalc down. l-b 
it is very essential that the areas of conflict bet'/oen 
these two v/ings should be identified vjith a view to finding 
out a solution to the problem '.arising out of such conflicts. 



One thing is ver^^ clear. A successful investigation leads 
to orosGcution and a successful prosecution onds in 
conviction of the ; offender. The goal iS/ ho\-/ever, not 
conviction but justice, vzhich means that the innocent 
should bo acCTauitted and the guilty should be punished. 

It is for the .■olice to investigate and to collect legal 
evidence, if any, ag^iinst the accused and to send him up, 
for trial if the results of investigation so vrarrant. If 
is for the '..rosecutor to preseiat th^ ease before the court 
for deterraination of the cjuilt or i nocence of the. accused. 
The investigation and the prosecution are, • therefore, the' 
two , sides of the same coin and both have the sajiie goal. 
Yet, they are falling out and blaming each other for the 
failure of criminal erases in the courts. YJhv? 


A serious controversy is revolving round the 
question as to v/hc should be vested with the administrative 
control over the prosecuting agency''. The nevj code of - 
Criminal P'Cr'jcc-dwre is. silent on this point. Tliis legislative 
silence is sought to lee interpreted in the light of 
the recommendation of the Lavz Commission. The Law C.'mmission 
has envisaged an independent prosecuting agency, completely 
sG">arated frora the police >:ind absolutely free fi'orn 'aolice 
control. The contemplated or attempted separation of the 
orosc tion from the police . ; 


in an undcsira.ble f-Tm has .. 

\.ide - .V the gap between the iprosocution and the police, 
adversely affecting the worhing of both the sub-systems. 

On the other hand, some Police Commissions that vjerQ set 
up by the State Gov .ir nine nts have expressed a contrary 
opinion, ' ' The A^ Police Commission. (1971) observed 
"that it v/ould be adv-ent-agoous and proper if the prosecution 
agency continues to remain under the control of the police 
dep.^rtment The Delhi Pc.-lice Commission recommended that 
"members of the prosecution organisation should remain 
under the control of the Heed of the Police, They should 
form a separate eadre in the police establishroent ", Tlie 
controversy w.as tesken to the Allahabad High Court by a 
group of. A:,.sistant Public Prosecutors, vjho felt aggrieved^ 
when the Government of Uttar Pradesh issued an order dated 
15th March 1975 placing them under the control of the police. 
The Ail-ahabad High Court, guashed that government order, 
holdincf,^ ±nt.3r alia,, that it was inconsistent with 
section 25 of the nex^r Criminal Procadirre C'.;<l2 (vide 1976 
Cr L.J. 32), The matter did not end there. At the instance 
of the Governraent of Uttar. Pradesh, section 25 (2) Cr,)P.C, 
was amended by the U.P. Act 16 of 1976, so as to empower 
the State G' .■•%="_: rnmont. to exercise control over the xAsslstant 
Public P?roacc utors tlirough; police officers, Tlie validity 
of that araendmont Act was also . Ghallenged but without any' 



ThG j3olicora.:.n* 
are morally , in feho 
tliG failure of 


point of vievr is that as the police 
ey 'S of. the common man, res,r-onsible for 
hie cases in the eourt# even v7hen it is 
d-o;:; t::; in:,:t iT'.ncllin:: of the cases Jiy the /.'rosocutor , and 
as the police hive to. face the consequences of a quilcy 
oscapinp punislrreait , it is fit aiid proocr that they should 
be vested vrit a the au;.>ervision and control of the arosocutinc:; 
c-jcncy. Tliin stead is resented by the prosecutors and that 
■dbinn •diYvpbrtent ' area: of ^-conflict:. 


Another point of conflict has arisen out of the 
question as to v7ho should decide finally vjhethor or not a 
police case is fit for prosecution, invostigation of a 
cegniaable offence is the field exclusively reserved for tlio 
police do.sartmcnt. The oower of the police to investigate 
cognis^able offence is uncontrolled by the magistracy and 
even the Higher Cotirts cannot interfere with police investig-at- 
ion unless the pewer of investigati..n has been exercised 
by a police - off icer Tarala; fide', f For ajaticn of opinion is the 
last stage of police inv..7Stigation. Under the law for the 
time being in force, it is for the investigating agency to 
determine finally whether or not .a case should bo sent up 
for trial. The legal .position is clear and free from 
abmiguity. Yet executive or cc3ministrativc instructions 
have been issaxed in most of the States that the police must, 
as a raat;.cr of practice, soelc the opinion of the prosecutor 
before submitting a ro>.:iort in the final form at the close 
of investigation. A prosecutor may be consulted by the 
police whenever they think it necessary'' lout the police can not 
be asked to abrogate the discretion conferred upon thera 
by the Law and to adhere blindly to what advice has been 
given by the prosecutor. That will tantamount to to shirking 
of their statutoxp^ responsibility and informal inteirvention 
of an outside agency’' in the domain xdiich exclusively belongs 
to them. In the alternative, if the police submit charge- 
sheet disregarding the views of t lo prosecutor to the 
contrary’', the prosecutor may not be genuinely interested 
in conducting prosecution of that case instituted .on police 
report against his will. Thus, it is found that tlxc 
unfettered discretion of decis.ion-making vested in the 
police, by the Law is being eroded in practice, giving rise 
:;bdaag|ituabioh::.:of -'Uneasiness ■■nnd. dichotomy', 

::ai::;s^eiitiht:'::iib‘::art:,v>anGther:^'guestdon:;^i^ 
at this stage 'is: Will it be vorj consistent 'with the 
contemplated role of the prosecutor, to associate himself 
with, the police during the stage 'of investigation? If the 
prosecutor is to take a detached, and objective view of the 


removal of defects in the investigation or for the improvement 
of the rjuality vof investigation^ may ba construed as active 
.participation in the process of investigation and may 
militate against his image as an indO'Dondent public 
functi .mre.'v, A ;.vcosocutor is. therein'' called uoon to eerform 
dual functions — one as prosecutor after a prosecution is 
actually launched in court and the other as Legal Adviser 
to the police officers during tlae stage of investigation. 

Law does not expressly prohibit it. Law O.uamius ion has 
not imposed any restriction upon such rxuality of functions . 

Is it a consensus or a conflict? The, matter is not free:: f 
from difficulty and has. to be resolved in a satisfactory xfoy. 
Sliould the x-'olice have a different sot of legal experts 
other than the x'^rosecutors for giving legal coverage to 
the police i'nvest— igation? 

Another bone of contention relates to the attitude 
of the prosecutors . There is no doubt about it that they 
should loo fair and impartial and must not resort to 
supnrosi o veri or s ug./estio fal si to r^rocure convictions. 

They are cer'tainly not to act^'^'as’ the tools in the hands of 
the, Goveri'vacnt or any other executive authority. At the 
same time,, it should be borne in mind that they have undoubted 
duty tov/ards ''chair cliant - the State th-.t they beincr public 
servants, hav’-e soctil accountability also. They can not loe 
absolutely indifferent to the result of the case. Their 
clear duty is to see tha't the justice is vindicated. Tl'^aire 
is f ailure of justice not only a^;hon an innocent is convicted 
but also v7hon a guilty is acquitted. In the v/ords of our 
Supreme G>u.:-t said in a somewhat diffei-ent context, ":^n 
tho moticul-ous hyaersensitivity to eliminate a ra^'^ 
innocent fr'^m bei'ng xvanishod many guilty men must not be 
callo'usly allov/od to escape'*., (vide 1978 Gr. L.J. 766). 

Unmerited accjuittals or undeserved discharges shake the 
Gonficlonce of the cioeple in the offoncy of the judicial 
administration and almost in all such casas, 'the police 
get a bad name, although the fault may lie at the door of 
the prosecuting agency or else'where. That is not all. 

^arduous ahd costly laboxar of the police in tho investigation 
of criminal cases is xfasted, much to the disappointment of 
the -police officers concerned, if cases collapse in the 
court on acG''-5unt of defective prosecution. IShat the police, 
therefore, expect is that the prosecution should be 
prox^erly, efficiently and honestly conducted with apositive 
Pp:;gtt:ith(®/jfprvsecxjringag'Usti:Gepj":''|Txs='a'tt'itUc^^ 

' |v:indiff;e:i"dned:>tpa:'the:tresu3^ty^3asj;:'ac^oGa'ted:';'^ 

Commission, has loeen wirmly , received tr^r some of the .xrosecutors-: 
an attitude which most of the xaolicemen find it difficult 
S tda'S d Phei-ft 
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Another sensitive issue v/hich cjenero.tes friction or 
irritation ’ootveen the -.>olice end the orosecution cemes to 
the sur£oc..‘ v/hen the prosecutor ■withdraws from the prcsecut-' 
ion of criminal cases • instituted on police report '.-/ithout 
the cancurronce or oven withoiJ.t the Icnow ledge of the police, 
vie are not oblivious of' the legal position that it is the 
Public ?r '-'.00 cut or ■ or the A;5sistant Public Pr-ooocutor inchar.';: 
of a case \fno is legally comaetent tc apply to the court 
for ‘vithclravyal . We are aw-ire that the prosecutor concer'nod 
is under no legal obligation. to consult the police or any 
other executive authority in in deciding as to the 
desirability of v7ithdrawal. On. the other hand# the 
prosecutor concerned must apply his independent mind and 


come to his own judgement . Section 321 of the CSode of ■ ; 

Criminal Procedure# vjhich provides for withdrawal, is an 
enabling provision. It has been held by the Supreme Cooirt 
that the sole consideration tc guide the 'prosecutor in 
vrithdrav/ing from the prosecution is 'the larger factor or the 
administra't.ion of justice (AIR 1977 SC 2265) m The police feel 
aggrieved when such consideration does not v.reigh with him and 
he is actuated h/ oblic[ue motive or extraneous matters 
like political favour# party pressure# personal gain or like 
concerns. Inst.ances are not av/axe when prosecutors have 
abused or misused the pov/er vested in them in this regard, 

■and h"^-vo thcrotf^'' tom'perod :rith the course of justice for 
illogitiraate purposes . It is submitted that there is no 
leg.ai bar tc the - , police being hard before the prosecutor 
proceeds to decide whether or not it is a fit case whore an 
ap piicritiori for withdrawal shoul^t be made. Police can not 
certainly comiuand but they may commend soraething out of 
the-ir intimc.te knowledge, vxhich may be taken into consideration 
the prosecutor. Such cji opportunity is denied to the 
police, not infrecnaently , thougih they have been char:jdd 
■■/ith tl'ie 'duty of ensuring that the offenders are brought to 
justice. Sucl'i .an oblijatign has loeen imr)osod upon them 
by section 23 of the Police Act of 1861, 


As soon as the prosocu'tion has been t.a’cen out of the 
control of the police in many parts of India in ;>ursuance 
of what h''.s teen believed to be a “legislative fiat", 
the prosecuting agency, and the police organisation h:we# 
by and large, developed a negative# nay# apathetic attitede# 
tovjards each other. Most of the investigating. officers have 
startc:d thinJeing that their duty .is over as soon as the 
charge -shoot is submitted to . the court and tlx-t thereafter 
they becon-© "functus officio’^. They have for. gotten that 
an effective prosecution de;xjnds to. a. l.arge extent upon 
the claim of professional inde ,;X:hdence h-ave turned to be 



unresponsive and indifferent to the lav/ful needs and genuine 
difficulties of the poliv::e department. They have thereby 
failed to rapprociate the value of a v/holesome co- -operation 
and meaningful relationship vjith the police. ra 31 a.lt ftt 

is that the criminal justice system has' been vje.''.kened and 
impaired to an ailarming extent. This is raainly bec.ause 
of the fact that there is practically none to co-ordinate 
the activities of these two a encies with a viov; to achieving thei 
common aim. Wierc consensus should prevail ^ conflict has 
taken its place and is holding out a grave threat to the 
officacy of the criminal justice system itself*; 

Tlio areas of conflict delineated by the words 
aforesaici rare not exhaustive but only illustrative. The 
investig-'tion and the prosecution are closelv inter-related 
to each other and directed towards the protection of the 
community from the criminal .activities. It must not bo 
assumed that the invest ig.o.tion and the larosecut ion arc the 
m-atters of concern only for the policemen and the 
n-rosecutors respectively. Tha..:.a are very vital links in 
the chain of the criminal process in which the ;pGople are 
deeply interested. The aeaco and prosperity of the society 
rest on the harmonious .and efficacious operation of the 
criminal process. It v/ill^ therefore^ be in the larger 
interest of the society th-at all conflicts between the 
police and the prosecution should be resolved urgently 
and satisfactorily. It is hoped that the proposed Nation-al 
Seminar- on "Decision-making in Criminal Justice System" to 
be hold in Nev; Delhi under the auspices of the Indian 
Insti'tute of Pifolic ?i.dr.iinistratioii from 29 September to 
1 Oct. 1980 will a.ddresc itself to that solemn t.ask and 
offer a viable s-jlution, which will bring about harmony 
in K±H and give greater degree of dynamism and efficiency to 
the .adrainis-tr-acion of criminal justice ^ so .as to transform 
it iiTtp -in vjff.jctive instruiaient for securing justice — 
social# economic and laolitical. 
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I ntr od uction . 

It is a sign .of the increasing concern of our 
Government and our society for the criminals that a Seminar 
of this nature has been organised by an Institute of the 
Calibre of the Indian Institute of Public Administration. 

It reflects the keen interest which is proposed to be 
taken in the formulation of the policy for Criminal Justice 
in our country. The debate in this forum is most opportune 
in the context of the increasing incidence of crime both ''' 
qualitatively and quantitatively. 

Correctional Services form the final rung in^^^ ^ 

the process of Criminal Justice. When the offender 

reaches the precincts of the prisons, the damage, if I 
am allowed to put it in simple language, to his personality 
has already been done through different processes of being 
accused, of being charged with the offence, of trial for 
the offence and of subsequent conviction. It is the 
responsibility placed by the Criminal Justice System and 
the society on the Correctional Ser vices , i .e. the Prison 
staff, to deal with him from this stage, in such a way as 
to make him fit for rehabilitation, both during the period 
of his stay in the prisons and afterwards in the society, 
on release. This is an onerous task, which has to be 
completed in the short span of the stay of the prisoner in 
the institutions. 

The participants in this discussion are well 
conversant with the fact that correctional institutions 
have limited resources both by way of finances and - 
methodologies. Every criminal is to be handled on a 


.2 ....... 


- 2 - 


uniform pattern irrespective of the fact as to how and why 
he committed the particular crime. In the absence of a 
scientific approach and facility for reformative services 
in the prisons, the role af prisons and prison staff 
towards correction is a mere apology for the same. 

Organisation. 

For the purposes of adminis triition and supervision 
of the penal and correctional institutions in Punjab, there 
is one Inspector-General of Prisons helped by two Assistant 
Inspectors-Generals (Bne for General Administration and the 
other for industrial operations in prisons), one Chief Welfare 
Officer, one Chief Probation Officer and one Accounts Officer, 

Prisoners are governed under basic laws a.nd 
regulations i.e. the Prisons Act, Prisoners Act, Borstal Act 
and compendium of rules entitled Manual fur Superintendence 
and Management of Jails. There are five Central Jails, four 
District Jails, 14 Sub Jails, one Borstal Institution and 
Juvenile Jail, an independent wing for female prisoners under 
the administration of the Superintendent, Central Jail, 

Ludhiana and two Open Prisons in the State. 

Children Act is in operation in the State. There is 
one Certified School, one After-care Home and a few Remand 
Homes. The operational control of this Act vests in the 
Social Welfare Department. 

Officers working in Prisons comprise of warders. 

Head VJarders, Assistant Superintendents, Deputy Superintendents 
and Superintendent Jails, In each Central and District Jail 
including B . I . J. Jail , Faridkot, there are technical 
instructors for imparting training in various industries. 
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For medical care of the inmates and the staff, there are 
Medical Officers @ two at each Central Jail and one at 

m 

each District Jail. They are helped by Pharmacists and 
male nurses selected from amongst the educated prisoners. 
Fur the welfare of the inmates, there are Welfare Officers 
two at each Central' Jail and one at each District Jail* 

For the recreation of the inmates, there are Dramatic 
Clubs, T.V* sets and Projectors at all Central and District 
Jails. At the Sub Jails, there are whole-time Prison 
officers of the rank of Assistant Superintendent under the 
control of a part-time State Civil Service officer, who 
performs the duties of the Superintendent Jail. For the 
medical care, there is a part-time Medical Officer ur 
Pharmacist according to the number of the inmates in each 
Sub-Jail. Fox the education of the inmates, there is one 
trained teacher in every Central and District Jail, who 
imparts adult education tu all the illetrate prisoners* 
Educated prisoners assist the teachers. There is a High 
Scho»»l for the education uf the juveniles in the Borstal 
Institution and Juvenile Jail. Facilities f«r the inmates 
til p^r,sue higher studies are arranged with the help uf 
school teachers at B. I . J . Jail , Faridkot and trained 
teachers at other jails as well as through correspondence 
courses run by various Universities in the State, 

Vocational Training &. Prison Industri es , • 

Vocational training programme in prisons is 
intended tu equip the prisoners with better opportunities 
for employment and proper rehabilitation through improved 
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work attitude and skills. The following industries are 
run in the jails; - 

1 ) Carpentry . 

2) .Steel-furniture making. 

3) Textile Indus'try. 

4) Durrie-making. 

5) Carpet-makin g. 

6) Blanket-making. 

7) Niwar-making . 

8) Ban -making. ■ 

9) Chalk-making. 

10) Soap -and Phenyle-making. 

11) Cut Class work. 

12) Leather work. 

13) Smithy work. 

14) Book -bind in g . 

Punjab State being mainly Agriculture State, agro- 
based industries like Dairying, Poultry, Piggery and Fisheryj 
are also run in selected prisuns. Training in scientific 
methods of agriculture is imparted in all Central and 
District Prisons. Schemes for giving training in Repairing 
uf Tractors, Electric and Diesel Engines and teaching of 
Typing work are under consideration. 

To give incentive to prisoners and to save the ' 

family of a prisoner from the burden uf sending money to 
the prisoner for expenses on Jail canteens, there is a 
Wage Earning Scheme. For this purpose, the prisoners are 
divided into three catSgories - skilled, semi-skilled and 
unskilled. The unskilled prisoners include new-c«mers and 
the prisoners working on essential services and in the 
small farms attached to the jails. Semi-skilled prisoners 
are those who are employed on ordinary type of industries 
like Ban-making, Niwar-making etc. The third category i.e. 
skilled prisoners are those who are able to work efficiently 
t« produce goods saleable to other departments and to the 
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public outside. They are paid at different rates. The 
wages are credited to the account of the prisoner from 
which he can spend upto a fixed limit per month. Balance 

is paid to him at the time of his release. 

' « 

Classification tf Prisoners. ' 

Classification of prisoners is based on the degree 
of security, length of imprisonment, age and sex of 
prisoners. Majority of the prisons are of the maximum and 
medium security type, the main reason being that they were 
built many years ago to suit the old deterrent theory. The 
Borstal Institute has features of medium security whereas 
the Open Prisons 'may be called the minimum security prison. 
Prisoners are divided into three categories; (a) Unconvicted 
’which includes those on remand or awaiting trial, (b) Civil 
committed to prison for failure to repay the loans obtained 
from Government or s emi- Gov er nm ent agencies and even 
committed fcr debts of private persons and (c) Convicted — 
those serving a term •f imprisonment. Persons detained 
under Preventive Detention Acis are also kept in the prisons. 
Strict sagregatibn is enforced in respect of sexes. . Young 
offenders are kept separate from adults, unconvicted from 
convicted and civil and a ; detenus from criminal 

prisoners as far as possible depending upon the availability 
of separate wards for each category. On the basis of 
education and status in life, there are two classes viz; 
ordinary and 'better’ class. There is difference of food, 
clothing and accommBd ati*n between these two classes. 
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Probation and Parole System. 

At present, there are two Acts for release on 
Probation of offenders; 

(i) Prubstion of Offenders Act, 1958 and 

(ii) Gcud Conduct Prisoners' Pr obational Rele ase 
Act ,1926. 

The Probation of Offenders Act was enfurced in our 
State first on experimental basis in a few districts. Later 
on it was extended to the whole uf the State. Under this 
Act, first offenders of certain categories are released. 
Some of them are released without supervision while some 
are released under supervision of the Probation ^^fficers. 
The of fic«r« apfkointed under t his Act suem ansMecable to 
the Court by whom they are entrusted with the duty of 
supervisiu*. The number of adult probationers is now 
quite high th«ugh in the beginning it was relatively small 
since the Courts did not make liberal use of probation. 

Release under G.C.P.P.R. Act, 1926 is us a matter 
of fact release on parole but since the coming into vogue 
nf this Act, the release under this statute is called 
release on probation, which is a misnomer in the real sense 
of the word. Except this, there is no wther statute for 
release of offenders on parole in our State. 

Besides these two statutes, there is one Good 
Conduct Prisoners* (Temporary Release) Act, 1962. Under 
this Act, prisoners are granted parole sf 2®/42 days to 
attend to marriage etc. and agricultural work by the 

prisoners. ‘ This concession is allowed to prisoners unly 
if the District Msgi* authorities du nut object to their 
release from law and order angle. Number of prisoners 
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been observed in- formal and informal discussions between 
officers uf the- two departments when, on the plea cf the 
lack o f ogiif;iti''n of reality, the pleadings of the Correction 
staff are made fun of by the p«lice officers. 

In advanced countries, opinion and assistance of the 
Probation Officer is sought by the Police before conviction 
but in our country even Social Investigation Reports ere 
not called for in every case. 

Vi/hile producing the under-trial in court, during 
transit from the jail t« the court, the offender is generally 
treated in such a manner that it undoes the little 
reformation which has been attempted by the Prison staff on 
him. Either there is over-reaction by the police staff nr 
over-leniency with the offender which undermines discipline 
un his return to the jail as also leading t« frustration in - 
him . 

When an offender is released by the court on 
probation, he is under the supervision of the Probation 
Officer. Experience has shown that the probationer is kept 
under constant fear by the local police and in some cases 
there is harassment to the extent of saying that he would be 
sent back behind the bars. This results in difficulties in 
the proper implementation of the Probation of Offenders Act 
and defeats the object rf releasing the offender on probation 
The requests of the prisoners fur release on furlougl 
and for premature release initiated fend recommended by the 
Prison authorities are .generally not sympathetically examined 
on merit of each case. It, is felt that s«me times the 
opposition is merely based on...purely theoretical arguments 
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(ii) Judiciary and Corrections. 

The role of the prisons is of a custodial nature. 

Und er-trials/prison er s are to be produced in the courts by 
the police. Experience has shown that if for some reasons 

date 

the und ertrial s/prison ers fail to appear in the court on the^ 
■summoned, it is the Prison officer who is held up for contempt 
Open Air Jails are being given the increased impor- 
tance in the context of reformation. Every State has set 
up a few experimental Open Air Jails to begin with. Prisoners 
are allowed comparatively more freedom in these jails and in 
fact, are allowed to remain sut-doors even at night. Sq 
some escapes are natural. Such cases are dealt with under 
similar enactments and with the same strictness as escapes 
taking place from the traditional jails. 

A recent trend in judicial pronouncements curtailing 
the executive powers of the correctional staff is likely to 
create administrative problems for the smooth functioning of 
theprisons. 

Most of the Judicial Officers are either not 
conversant with the spirit behind the release under the 
Probation af Offenders Act or are n«t having any faith in 

' , i. 

the reformative theory. Social Investigation Reports are 
not called for in most af the cases by them, only in a few 
cases are these reports taken- When deciding the cases, 
no recognition is given to the Probation Officers by them. 
Probation Officers are looked down upon being junior in 
status and are not allowed time or opportunity to express 
their views on a case gathered as a result of their investi- 
gations. 
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As stated earlier j probation as a form of sentence 
is not much used by the courts. The Probation System is 
misconceived to be a form of leniency or es a let-off even 
amongst the Judicial Officers. For this reason, they do not 
recognise the essence of probation and do not consider 
each case on its own merits. This misconception which 
persists among officers charged with t he enforc ement 
of the law arises from the persistant primitive view 
towards treatment of an offender. Public in general and 
the sufferers at the hands of an offender do not at all 
cooperate to make this syst em a success in the state. 
Instances are not lacking where even the members of the 
bar and the officers connected with prosecution mis-use 
this system as they blackmail the offenders released under 
this Act by telling them that the-y have been got acquitted 
from the Court. 

(iii) Intr a-systgjn Conflict-. 

As listed above, the Prison staff is divided 
into three categories: ,( i) the executive staff concerned 
with the administration of the institute, (ii) welfare 
staff concerned with their welfare and the probation 
system, and (iii) medical staff. 

Generally, it is observed that the attitude of 
the executive staff towards a particular prisoner is not 
always in line with the attitude taken by the Welfare. 
Officer and Medical Officer. There is basic difference 
in approach of the two factions. The interest of the 
executive staff is , to. main tain discipline and to extract 
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staff is concerned more with the general welfare, 

recreation and health of the prisoner . It is this basic 

approach which results in different treatment meted out 

by the two factions to the prisoners, 

2 , • Devising a suitable machinery in the cr imin al 

justice system to provide the feedback to 
increase mutual understanding and helo-in the 

identification of attitudes which are discrepant 

with the common goals. 

A high-powered board/committee at the State and 

District level comprising of the top officers of the three 

departments should be formed ,and should meet as frequently 

as possible to sort out general and specific problems of 

each of the components. In England and in many other 

countries, there is an annual meeting held under the 
learned 

auspices of the ^ •' Chief Justice and attended by Judges, 

Ministers, Justices of the Peace, Criminologists, Prison 
Psychologists, Sociologists and Lawyers at which problems 


of common interest are discussed. 


conference of this 


nature is necessary in our country also for combined 
uniform approach. 

One appreciates that Judges are not wholly 
dolr esponsive to other means of penal m easures though 
retribution is generally the dominant philosophy. The 


object of criminal justice now emphasises that punishment, 
whether with pain or without, inflicted upon a person 


because of a crime is only the means and not the end of 
criminal justice. In view of the above, the Judges, if not 
before appointment, should get in-service training in 
Psychology and Sociology so that their attitude should be 
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There should be a Board of Pardons and Parole, 
other 

which along- with/, *• m embers, should have on it a 
Sociologist, an Educator, a Psychiatrist and other persons 
qualified in social disciplines.. Atleast one of these 
members should be 3 woman. Once every six month, the prison 
officers should forward to the Board of Pardons and Parole 
the records of all prisoners .who have served the minimum term 
of their sentences. These cases after investigation by the 
officers con-rerned should be put up for deliberations by the 
Board. If need be, the prisoner could appear before the 
Board for further investigation. Keeping in mind the fa«ts 
and circumstances concerning the commission of the crime, 
the prisoner's own version of the case, his family background, 
habits and heredity, mentality and attitude towards discipline 
and towards society as evidenced by his institutional record, 
previous convictions and the probablity of committing the 
crime again and the reports of the Prison officials regarding 
his conduct and work, the Board should authorise the release 
of the prisoner on Parole if it is convinced that it is a fit 
case for being so released. 

Regional Training Schools, where the officers of the 
three sub systems after completion of their training in their 
respective departments should be, deputed for a coordinated an( 
comprehensive training in the attitudes conducive to the 
attainment of the common goal of socialization of criminals, 
should be set up. 

Provision of special funds in the departmental Budget 
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only the theoretical advancement in the knowledge of the 
offender and his conduct at different stages of his 
conviction and treatment that can lead to the formation of 
correct rsttitudes for the common goal. 

That research is a powerful force for change in-- 
the field of Criminal Justice perhaps can best be documented 
by the history of the Vera Institute in New York City. Here 
the research of a small, non-Governmental agency has in a 
very short time Ind to major changes in the bail system 
of approximately 100 cities, several States and the Federal 
Government. Efforts of scholars and other independent experts 
to understand their programmes end operations should be 
welcomed by the Criminal Justice agencies. 

The establishment of an independent Mational G^i>^inal 
Research Foundation to stimulate and coordinate research and 
to disseminate its results with a few Regional Research 
Institutes under it, may be considered. 

3 . Enhaicinc the oroblem-solvin o skills of 
the sub systems through organizational 
restructuring since conflict generation is 
also due to the structural deficiencies of 
the components evolved in a particular context. 

In view of the added emphasis on the reformative 

principle, the Prison administration needs organisational 

restructuring. Specific suggestions in. this respect are as 

under:- 

(a) The administration of all statutes connected 
with juvenile delinquency, adolescents and 
adults should vest with the. I.Gi Prisons, whose 
designation be changed to Inspector General of 
Prisons-cum-Dir ector Correction al Services. A 
senior officer , of the rank of Dy . Director of 



headquarter staff, who would be in a positi'm 
to giv3 his concentrated and pointed attC'CticR 
■ only to the work of Correction vis-a-vis 
, day-today administration of the Prisons. 

(b) Adequate supportive staff in the field for 
the Correction wing be provided through 
specialised posts of the nature of - 

(i) Psychologists - to assist in proper 
classification of prisoners at the time of 
admission and to give occupational theropy, 

(ii) Psychiatrists - for the rehabilitation 

of mentally deranged cases, (iii) Sociologists 
cum Case Workers - for providing proper feed- 
back and to further the knowledge of research 
workers as proposed above, and (iv) increase 
in the number of Probation Officers - every- 
Probation Officer should be allotted a specific 
area on the pattern of blocks to be administered 
by Block Development Officers as it is not 
physically possible for the present auirrber ta 
cover the vast area now being cavered by them. 

( c) Adequate arrangement for travelling in rural 
area should be provided to the touring staff. 

4 . Elimination of unrealistic constraints in the 
existing criminal law and procedure through 
appropriate reform. 

(a). Maximum use of the probation and parole facilities 
be made for proper rehabilitation of prisoners. A recent 

research conducted in Japan has compared the community 
conduct of parolees to, that of those released after serving 
a full sentence and has shown that within 18 months after 
release, one-third of the former group had committed furthea 
offences while more than one-half had done so in the latter 
group. This research is of special significance to bring ot 
the importance of reformative impact of parole. Suitable 





statutes enabling the prisoner- to be released on parole, 
in such a v./ay that it does not only airiount xo a furlough 
but permanent release should be enacted* This would lead 
to better rGC|i,.oi3;j|«r by prisoners to the ref ormativD'Sp preach * 

j ■ 

(b) The constraint imposed by the latest amendment 
of Cr *P * C * ins er tin g Section 433-A is hampering the reformative 
objective* There is an all-round discontentment and deep 
frustration among the prisoners on account of this amendment* 
It is common knowledge that a concession once permitted, 
if withdrawn, leads to deep heart-burning* This has been 
the case on account of the enforcement of t he amendm ent of 
Section 433-A Cr,P*C* This new section has taken away the 
ordinary powers of State Government to release any prisoner 
convicted for an offence for which one of the sentences is 
death sentence unless he spends 14 years in a prison* But 
before this amendment , St at e Government could release such 
prisoners u/s 432 Cr*P*C* after imposing c ett ain condi tidn s* 
Such a harsh provision is very harmful to the Correctional 
Pro-gramme * , 


SUGGESTIONS 


To sum up, the following suggestions may be 


considered: - 

combin e,d 

(i) Setting up of institutions f or^in-servic e 

training to officers of the thr ee sjb-cat egories 
for inculcation of attitudes conducive to the 
furtherance of the common goal. 


(ii) Setting-up of high powered Board/Committee at 
State and d istrict level for sorting out common 
problems of the three sub-systems* 
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(iv) Setting up of extensive and intensive Research 
Centres in different aspects of Criminology. 

al ' 

(v) Or ganisa tior^ r estr uc t urin g of the Prison 

Administrstion in the States with emphasis on 

the Correctional concept. 

(vi) Enactment of suitable legislation for parole 

to enable actual pr e m at ur e r el eas e of the prisoners. 

(vii) Reconsideration of the amendment of Section 433-A 
of Cr.P.C. with a view to give discretionary 
power to the State Government regarding release 
of prisoners conditionally, 

(viii) (Eormulation of Model Statute giving guidelines 
to States to amend their Statutes dealing with 
Parole, Furlough and Probation systems to make 
rules uniform throughout the country. 

(ix) Involvement of Social Agencies and public in 
general to make the correctional system 
acceptable to the people in general. 

(x) Improvement of status and service conditions 


of the correctional and custodial staff of the 
Institutions and bringing uniformity throughout 
the country. 
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